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About this book 

This book consists of the Federal Rules of Evidence.  The most 

commonly used rules contain explanations and case law.  The 

majority of the case law is from the U.S. Supreme Court, the 

Fourth Circuit, or district courts within the Fourth Circuit. 
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Article I. General Provisions 
 

Rule 101. Scope; Definitions 
 

(a) Scope. These rules apply to proceedings in United States 
courts. The specific courts and proceedings to which the rules 
apply, along with exceptions, are set out in Rule 1101. 

(b) Definitions. In these rules: 

(1) “civil case” means a civil action or proceeding; 

(2) “criminal case” includes a criminal proceeding; 

(3) “public office” includes a public agency; 

(4) “record” includes a memorandum, report, or data 
compilation; 

(5) a “rule prescribed by the Supreme Court” means a 
rule adopted by the Supreme Court under statutory 
authority; and 

(6) a reference to any kind of written material or any 
other medium includes electronically stored information. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1929; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Apr. 22, 1993, eff. 
Dec. 1, 1993; Apr. 26, 2011, eff. Dec. 1, 
2011.)  

https://www.law.cornell.edu/rules/fre/rule_1101
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Rule 102. Purpose 
 

These rules should be construed so as to administer every 
proceeding fairly, eliminate unjustifiable expense and delay, 
and promote the development of evidence law, to the end of 
ascertaining the truth and securing a just determination. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1929; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Rule 103. Rulings on Evidence 
 

(a) Preserving a Claim of Error. A party may claim error in a 
ruling to admit or exclude evidence only if the error affects a 
substantial right of the party and: 

(1) if the ruling admits evidence, a party, on the record: 

(A) timely objects or moves to strike; and 

(B) states the specific ground, unless it was apparent 
from the context; or 

(2) if the ruling excludes evidence, a party informs the 
court of its substance by an offer of proof, unless the 
substance was apparent from the context. 

(b) Not Needing to Renew an Objection or Offer of 
Proof. Once the court rules definitively on the record — 
either before or at trial — a party need not renew an 
objection or offer of proof to preserve a claim of error for 
appeal. 

(c) Court’s Statement About the Ruling; Directing an Offer 
of Proof. The court may make any statement about the 
character or form of the evidence, the objection made, and 
the ruling. The court may direct that an offer of proof be 
made in question-and-answer form. 

(d) Preventing the Jury from Hearing Inadmissible 
Evidence. To the extent practicable, the court must conduct 
a jury trial so that inadmissible evidence is not suggested to 
the jury by any means. 
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(e) Taking Notice of Plain Error. A court may take notice of a 
plain error affecting a substantial right, even if the claim of 
error was not properly preserved. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1930; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

 

Case Law: 

Statute 
 
“(a) Harmless Error. Any error, defect, irregularity, or 
variance that does not affect substantial rights must be 
disregarded. 
(b) Plain Error. A plain error that affects substantial rights 
may be considered even though it was not brought to the 
court's attention.” 
Fed. R. Crim. P. 52 
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Rule 104. Preliminary Questions 
 

(a) In General. The court must decide any preliminary 
question about whether a witness is qualified, a privilege 
exists, or evidence is admissible. In so deciding, the court is 
not bound by evidence rules, except those on privilege. 

(b) Relevance That Depends on a Fact. When the relevance 
of evidence depends on whether a fact exists, proof must be 
introduced sufficient to support a finding that the fact does 
exist. The court may admit the proposed evidence on the 
condition that the proof be introduced later. 

(c) Conducting a Hearing So That the Jury Cannot Hear 
It. The court must conduct any hearing on a preliminary 
question so that the jury cannot hear it if: 

(1) the hearing involves the admissibility of a 
confession; 

(2) a defendant in a criminal case is a witness and so 
requests; or 

(3) justice so requires. 

(d) Cross-Examining a Defendant in a Criminal Case. By 
testifying on a preliminary question, a defendant in a criminal 
case does not become subject to cross-examination on other 
issues in the case. 

(e) Evidence Relevant to Weight and Credibility. This rule 
does not limit a party’s right to introduce before the jury 
evidence that is relevant to the weight or credibility of other 
evidence. 
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NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1930; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 

Caw Law: 

“Resolution of whether evidence is authentic calls for a 
factual determination by the jury, Sliker, 751 F.2d at 497–99, 
and admissibility, therefore, is governed by the procedure 
set forth in Federal Rule of Evidence 104(b) ‘relating to 
matters of conditional relevance generally.’ Before admitting 
evidence for consideration by the jury, the district court must 
determine whether its proponent has offered a satisfactory 
foundation from which the jury could reasonably find that 
the evidence is authentic.  Although the district court is 
charged with making this preliminary determination, 
because authentication is essentially a question of 
conditional relevancy, the jury ultimately resolves 
whether evidence admitted for its consideration is that 
which the proponent claims.”   
United States v. Branch, 970 F.2d 1368, 1370–71 (4th Cir. 
1992) (citations omitted) 
 
“We do not intend to suggest that in camera authentication 
is required in circumstances beyond those mandated by 
Rule 104(c); we merely recognize that it is not improper to 
conduct a preliminary investigation into such matters 
outside of the presence of the jury.”  
United States v. Branch, 970 F.2d 1368, 1371 (4th Cir. 1992) 
 
“The foundation witness's testimony may relay hearsay 
because his or her testimony goes to the admissibility of the 
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record under Fed.R.Evid. 803(6), and, pursuant to Fed.R.Evid. 
104(a), in deciding preliminary questions regarding the 
admissibility of evidence, the Court ‘is not bound by evidence 
rules, except those on privilege.’ Fed.R.Evid. 104(a); see 
also id. 1101(d)(1) (stating that the evidence rules—‘except 
for those on privilege’—do not apply to ‘the court's 
determination, under Rule 104(a), on a preliminary question 
of fact governing admissibility.)’ “ 
Doali-Miller v. SuperValu, Inc., 855 F. Supp. 2d 510, 521 (D. 
Md. 2012) 
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Rule 105. Limiting Evidence That Is Not Admissible 

Against Other Parties or for Other Purposes 
 

If the court admits evidence that is admissible against a party 
or for a purpose — but not against another party or for 
another purpose — the court, on timely request, must 
restrict the evidence to its proper scope and instruct the jury 
accordingly. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1930; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Rule 106. Remainder of or Related Writings or Recorded 

Statements 
 

If a party introduces all or part of a writing or recorded 
statement, an adverse party may require the introduction, at 
that time, of any other part — or any other writing or 
recorded statement — that in fairness ought to be 
considered at the same time. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1930; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 

Explanation: 

This is called the rule of completeness.  It is about fairness.  If 
one party introduces only a partial piece of evidence, then 
the judge should require that the party introduce the entire 
piece of evidence to complete the whole picture.   

Case Law: 

“Rule 106 applies only to writings and recorded statements, 
not to conversations. Fed.R.Evid. 106, advisory committee 
notes; United States v. Wilkerson, 84 F.3d 692, 696 (4th 
Cir.1996). Here, Claimants sought the documents' 
introduction to refute witness testimony and conversations 
without reference to any specific document or recorded 
statement. And assuming for the sake of argument that Rule 
106 applied to conversations and testimony, it would not 
apply here, when no introduced conversation was partially 
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introduced or needed clarification. See Wilkerson, 84 F.3d at 
696.”    
United States v. Kivanc, 714 F.3d 782, 793–94 (4th Cir. 2013) 
 

“This argument misconceives the purpose of Rule 106, which 
is to permit the contemporaneous introduction of recorded 
statements that place in context other writings admitted into 
evidence which, viewed alone, may be misleading.”   
United States v. Jamar, 561 F.2d 1103, 1108 (4th Cir. 1977) 
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Article II. Judicial Notice 
 

Rule 201. Judicial Notice of Adjudicative Facts 
 

(a) Scope. This rule governs judicial notice of an adjudicative 
fact only, not a legislative fact. 

(b) Kinds of Facts That May Be Judicially Noticed. The court 
may judicially notice a fact that is not subject to reasonable 
dispute because it: 

(1) is generally known within the trial court’s territorial 
jurisdiction; or 

(2) can be accurately and readily determined from 
sources whose accuracy cannot reasonably be 
questioned. 

(c) Taking Notice. The court: 

(1) may take judicial notice on its own; or 

(2) must take judicial notice if a party requests it and 
the court is supplied with the necessary information. 

(d) Timing. The court may take judicial notice at any stage of 
the proceeding. 

(e) Opportunity to Be Heard. On timely request, a party is 
entitled to be heard on the propriety of taking judicial notice 
and the nature of the fact to be noticed. If the court takes 
judicial notice before notifying a party, the party, on request, 
is still entitled to be heard. 

(f) Instructing the Jury. In a civil case, the court must instruct 
the jury to accept the noticed fact as conclusive. In a criminal 
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case, the court must instruct the jury that it may or may not 
accept the noticed fact as conclusive. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1930; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 

Caw Law: 

“Rule 201 applies only to adjudicative facts, which ‘are simply 
the facts of the particular case.’ Fed.R.Evid. 201(a) advisory 
committee note. Therefore, by definition, adjudicative facts 
must be relevant.  ‘Further, whether information is the 
proper subject of judicial notice depends on the use to which 
it is put.’ The party requesting judicial notice of the particular 
fact bears the burden of proving that Rule 201's standard is 
satisfied. Under Rule 201(d), a court may 
take judicial notice of a fact at any stage in the proceeding, 
even for the first time on appeal. See Fed.R.Evid. 201(f) 
advisory committee note.  The consequences of a court 
taking judicial notice are significant. Where the trial court 
has taken judicial notice of a fact in a civil matter, the judge 
must instruct the jury to accept that fact as conclusive. 
Fed.R.Evid. 201(g). A court taking judicial notice may also 
preclude the introduction of evidence to disprove the 
noticed fact. See Fed.R.Evid. 201(g) advisory committee note 
(discussing controversy surrounding whether evidence may 
be admitted to disprove facts judicially noticed). As stated in 
the Advisory Committee Notes to Rule 201, a ‘tradition of 
circumspection’ surrounds judicial notice of adjudicative 
facts, and courts should exercise caution in 
taking judicial notice, doing so only when the matter is 
beyond reasonable controversy. Fed.R.Evid. 201(b) advisory 
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committee note; see In re Harmony Holdings, LLC, 393 B.R. 
409, 412–13 (Bankr.D.S.C.2008).”  
Loftus v. F.D.I.C., 989 F. Supp. 2d 483, 489–90 (D.S.C. 2013) 
(citations omitted) 
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Article III. Presumptions in Civil Cases 
 

Rule 301. Presumptions in Civil Cases Generally 
 

In a civil case, unless a federal statute or these rules provide 
otherwise, the party against whom a presumption is directed 
has the burden of producing evidence to rebut the 
presumption. But this rule does not shift the burden of 
persuasion, which remains on the party who had it originally. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1931; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 

Caw Law: 

“Further, Maryland law governs the application of this 
presumption … It differs from Rule 301 of the Federal Rules 
of Evidence in that it adopts the ruling of the Court of Appeals 
… , instead of the Thayer–Wigmore ‘bubble-bursting’ 
presumption approach embodied by Rule 301 of the Federal 
Rules of Evidence.1 

1. See 1 Michael Graham, Handbook of Federal 
Evidence § 301.1 (4th ed.1996). Under this 
approach, a presumption disappears as soon as the 
party against whom it is evoked introduces evidence 
to meet or rebut the presumption.” 

 
Samuel v. Ford Motor Co., 112 F. Supp. 2d 460, 463 (D. Md. 
2000), aff'd sub nom. Berger v. Ford Motor Co., 95 F. App'x 
520 (4th Cir. 2004)  
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Rule 302. Applying State Law to Presumptions in Civil 

Cases 
 

In a civil case, state law governs the effect of a presumption 
regarding a claim or defense for which state law supplies the 
rule of decision. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1931; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Article IV. Relevance and Its Limits 
 

Rule 401. Test for Relevant Evidence 
 

Evidence is relevant if: 

(a) it has any tendency to make a fact more or less probable 
than it would be without the evidence; and 

(b) the fact is of consequence in determining the action. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1931; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 

Explanation: 

This rule defines what relevant evidence is.  Relevant 
evidence means that this piece of evidence makes some fact 
more probable than not. If the judge finds that the piece of 
evidence is relevant, then they should go to the next rules to 
determine if they should allow it into evidence.  If it is not 
relevant, then the judge does not let it in. 

Case Law: 

“Evidence is relevant if ‘it has any tendency to make a fact  
more or less probable than it would be without the evidence’ 
and ‘the fact is of consequence in determining the action.’ 
‘Relevance is typically a low bar to the admissibility of 
evidence, even though other Federal Rules of Evidence may 
otherwise limit such admissibility.’”  
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CertusView Techs., LLC v. S&N Locating Servs., LLC, No. 
2:13CV346, 2016 WL 6915303, at *2 (E.D. Va. Mar. 7, 2016) 
(citations omitted) 
 
“Because South Carolina does not recognize a duty to warn, 
any evidence related to a post-sale duty to warn is irrelevant 
under Federal Rule of Evidence 401. See Fed. R. Evid. 401 
(‘Evidence is relevant if: (a) it has 
any tendency to make a fact more or less probable than it 
would be without the evidence; and (b) the fact is of 
consequence in determining the action.’). Under Federal 
Rule of Evidence 402, ‘Irrelevant evidence is not admissible.’ 
Fed. R. Evid. 402. Therefore, Plaintiffs are instructed to not 
introduce evidence relating to a post-sale duty to warn.”   
Davenport v. Goodyear Dunlop Tires N. Am., Ltd., No. 1:15-
CV-03752-JMC, 2018 WL 1166091, at *3 (D.S.C. Mar. 6, 2018) 
 

“As we have often observed, relevance typically presents a 
low barrier to admissibility. United States v. Van Metre, 150 
F.3d 339, 349 (4th Cir.1998). Indeed, to be admissible, 
evidence need only be ‘worth consideration by the jury,’ or 
have a ‘plus value.’ United States v. Queen, 132 F.3d 991, 998 
(4th Cir.1997).” 
United States v. Leftenant, 341 F.3d 338, 346 (4th Cir. 2003) 
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Rule 402. General Admissibility of Relevant Evidence 
 

Relevant evidence is admissible unless any of the following 
provides otherwise: 

 the United States Constitution; 
 a federal statute; 
 these rules; or 
 other rules prescribed by the Supreme Court. 

Irrelevant evidence is not admissible. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1931; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 

Case Law: 

“This Court does not reach the district court's ruling that the 
510(k) evidence could be excluded as irrelevant under 
Rule 402 because the evidence was properly excluded under 
Rule 403. The district court's Rule 403 ruling implicitly 
indicates that even if the evidence is relevant, it is 
insufficiently relevant to warrant admission. We agree that 
the district court was within its discretion in denying 
admission of the evidence using the lower standard in Rule 
403, and therefore decline to address the more difficult 
question presented by the Rule 402 ruling.” 
In re C.R. Bard, Inc., MDL. No. 2187, Pelvic Repair Sys. Prod. 
Liab. Litig., 810 F.3d 913, 923 (4th Cir. 2016) 
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“Evidence is relevant if ‘it has any tendency to make a fact  
more or less probable than it would be without the evidence’ 
and ‘the fact is of consequence in determining the action.’ 
‘Relevance is typically a low bar to the admissibility of 
evidence, even though other Federal Rules of Evidence may 
otherwise limit such admissibility.’”  
CertusView Techs., LLC v. S&N Locating Servs., LLC, No. 
2:13CV346, 2016 WL 6915303, at *2 (E.D. Va. Mar. 7, 2016) 
(citations omitted) 
 
“Because South Carolina does not recognize a duty to warn, 
any evidence related to a post-sale duty to warn is irrelevant 
under Federal Rule of Evidence 401. See Fed. R. Evid. 401 
(‘Evidence is relevant if: (a) it has 
any tendency to make a fact more or less probable than it 
would be without the evidence; and (b) the fact is of 
consequence in determining the action.’). Under Federal 
Rule of Evidence 402, ‘Irrelevant evidence is not admissible.’ 
Fed. R. Evid. 402. Therefore, Plaintiffs are instructed to not 
introduce evidence relating to a post-sale duty to warn.”   
Davenport v. Goodyear Dunlop Tires N. Am., Ltd., No. 1:15-
CV-03752-JMC, 2018 WL 1166091, at *3 (D.S.C. Mar. 6, 2018) 
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Rule 403. Excluding Relevant Evidence for Prejudice, 

Confusion, Waste of Time, or Other Reasons 
 

The court may exclude relevant evidence if its probative 
value is substantially outweighed by a danger of one or more 
of the following: unfair prejudice, confusing the issues, 
misleading the jury, undue delay, wasting time, or needlessly 
presenting cumulative evidence. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1932; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Explanation: 

Even if the evidence is relevant, it should be excluded if it is 
much more prejudicial or it would just confuse the jury.  This 
is a balancing test.  The judge needs to weigh how useful the 
evidence is versus how prejudicial it is. 

Case Law: 

“Rule 403 provides that a district court 
may exclude relevant evidence if, among other things, ‘its 
probative value is substantially outweighed by the danger of 
unfair prejudice.’ Certainly, Rule 403 does not permit the 
court to exclude the Government's evidence simply because 
it may hurt the defendant. As a threshold matter, evidence is 
excludable only if it is ‘unfairly’ prejudicial, in that it has ‘an 
undue tendency to suggest decision on an improper basis.’”   
Old Chief v. United States, 519 U.S. 172, 193 (1997) 
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“A district court should exclude relevant evidence when ‘its 
probative value is substantially outweighed by the potential 
for undue prejudice, confusion, delay or 
redundancy.’  ‘Prejudice, as used in Rule 403, refers to 
evidence that has an ‘undue tendency to suggest decision on 
an improper basis, commonly, though not necessarily, an 
emotional one.’  We apply ‘a highly deferential standard of 
review of such an issue, and a trial court's decision to admit 
evidence over a Rule 403 objection will not be overturned 
except under the most extraordinary circumstances, where 
that discretion has been plainly abused.’”   
United States v. Warrick, 592 F. App'x 221, (Mem)–222 (4th 
Cir. 2015) (citations omitted) 
 
“It is not an easy thing to overturn a Rule 403 ruling on 
appeal. Rule 403 is a rule of inclusion, ‘generally favor[ing] 
admissibility....’ United States v. Wells, 163 F.3d 889, 896 
(4th Cir.1998). District judges enjoy wide discretion to 
determine what evidence is admissible under the Rule.” 
United States v. Udeozor, 515 F.3d 260, 264–65 (4th Cir. 
2008) 
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Rule 404. Character Evidence; Crimes or Other Acts 
 

(a) Character Evidence. 

(1) Prohibited Uses. Evidence of a person’s character or 
character trait is not admissible to prove that on a 
particular occasion the person acted in accordance with 
the character or trait. 

(2) Exceptions for a Defendant or Victim in a Criminal 
Case. The following exceptions apply in a criminal case: 

(A) a defendant may offer evidence of the 
defendant’s pertinent trait, and if the evidence is 
admitted, the prosecutor may offer evidence to rebut 
it; 

(B) subject to the limitations in Rule 412, a 
defendant may offer evidence of an alleged victim’s 
pertinent trait, and if the evidence is admitted, the 
prosecutor may: 

(i) offer evidence to rebut it; and 

(ii) offer evidence of the defendant’s same trait; 
and 

(C) in a homicide case, the prosecutor may offer 
evidence of the alleged victim’s trait of peacefulness to 
rebut evidence that the victim was the first aggressor. 

(3) Exceptions for a Witness. Evidence of a witness’s 
character may be admitted under Rules 607, 608, 
and 609. 

(b) Crimes, Wrongs, or Other Acts. 

https://www.law.cornell.edu/rules/fre/rule_412
https://www.law.cornell.edu/rules/fre/rule_607
https://www.law.cornell.edu/rules/fre/rule_608
https://www.law.cornell.edu/rules/fre/rule_609
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(1) Prohibited Uses. Evidence of a crime, wrong, or 
other act is not admissible to prove a person’s character in 
order to show that on a particular occasion the person 
acted in accordance with the character. 

(2) Permitted Uses; Notice in a Criminal Case. This 
evidence may be admissible for another purpose, such as 
proving motive, opportunity, intent, preparation, plan, 
knowledge, identity, absence of mistake, or lack of 
accident. On request by a defendant in a criminal case, the 
prosecutor must: 

(A) provide reasonable notice of the general nature 
of any such evidence that the prosecutor intends to 
offer at trial; and 

(B) do so before trial — or during trial if the court, for 
good cause, excuses lack of pretrial notice. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1932; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 30, 
1991, eff. Dec. 1, 1991; Apr. 17, 2000, eff. 
Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006; 
Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Explanation: 

The general rule: just because someone did something bad 
in their past, doesn’t mean you can use that evidence of that 
to prove they did something bad now.   

However, there are some exceptions: 
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 The defendant can put up evidence of his own good 
character, but if he does this, then the prosecutor 
can most likely rebut it. 

 The defendant can put up evidence of the victim (if 
it is relevant).  If he does this, then the prosecution 
can bring up their own evidence of the victim. 

 The prosecution/plaintiff cannot bring up bad things 
the defendant did in his past, just to prove he’s doing 
it again, unless it is being used for another purpose, 
such as proving motive, opportunity, intent, 
preparation, plan, knowledge, identity, absence of 
mistake, or lack of accident (this is not an exhaustive 
list). 

o In a criminal case, the prosecution needs to 
provide notice if the defense requests. 

Remember, character evidence is substantive evidence that 
can be used to prove something is true.  This is different than 
impeachment evidence, which is used to discredit a witness’s 
credibility. 

Also remember, generally character evidence (404(a)) is not 
permitted in civil cases unless character is an issue.  Prior bad 
acts evidence (404(b)) can be used in civil cases, but this is 
usually rare unless it is an intentional tort.   

Case Law: 

Opening the door 

“Jaensch elicited testimony concerning his trait of honesty, it 
was admitted, and the Government offered evidence to 
rebut that testimony. See United States v. Moore, 27 F.3d 
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969, 974 (4th Cir.1994) (holding that when a defendant 
‘opened the door by soliciting favorable opinions about his 
character, the district court properly allowed the 
government to rebut the offered testimony’).”   
United States v. Jaensch, 552 F. App'x 206, 212 (4th Cir. 2013) 
(internal quotations omitted). 
 
“As the Advisory Committee's note to Rule 404 warns: 

Character evidence is of slight probative 
value and may be very prejudicial. It tends to 
distract the trier of fact from the main 
question of what actually happened on the 
particular occasion. It subtly permits the 
trier of fact to reward the good man and to 
punish the bad man because of their 
respective characters despite what the 
evidence in the case shows actually 
happened. 

Fed. R. Evid. 404(a) advisory committee's note to 1972 
proposed rule.” 
United States v. Hall, 858 F.3d 254, 270 (4th Cir. 2017) 
 
“Evidence of uncharged conduct is intrinsic to the charged 
offense and not barred by Rule 404(b) if it ‘arose out of the 
same series of transactions as the charged offense, or if [it] is 
necessary to complete the story of the crime on 
trial.’  Evidence ‘necessary to provide context relevant to the 
criminal charges’ is also intrinsic.  If evidence is intrinsic, it 
must also ‘satisfy Rule 403's balancing test.’  
Extrinsic evidence is admissible under Rule 404(b) if ‘(1) 
relevant to an issue other than character; (2) necessary; and 
(3) reliable.’  ‘Evidence is necessary whe[n] it is an essential 
part of the crimes on trial, or whe[n] it furnishes part of the 
context of the crime.’  Evidence of prior bad acts is reliable if 
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a jury could reasonably find, by a preponderance of the 
evidence, that the act was committed by the defendant.  
‘Additionally, the probative value of the evidence must not 
be substantially outweighed by the danger that it will cause 
unfair prejudice.’  Rule 404(b) is an inclusionary rule; 
evidence of other crimes or acts is admissible unless it tends 
to prove only criminal disposition or propensity.”   
United States v. Gadsden, No. CRIM. WDQ-11-0302, 2012 WL 
4757862, at *2 (D. Md. Oct. 4, 2012) (citations omitted) 
 
“This court has interpreted this rule as one of inclusion rather 
than exclusion, such that evidence of prior bad acts may be 
introduced under Rule 404(b), so long as it is relevant to an 
issue other than character, is necessary, and is 
reliable.  Martinez's testimony regarding Sally's professed 
desire to kill her husband constituted direct, powerful 
testimonial evidence bearing on Sally's mental state at the 
time of the instant stabbing. Such testimony had no 
connection to prior bad acts, and thus does not implicate 
Rule 404 in any way. Martinez's testimony regarding his 
knowledge of Sally's earlier use of a knife against Jose was 
probative of her intent to kill Jose, rebutting her contention 
that the stabbing was in self defense. Because Martinez's 
testimony was probative of Sally's intent, it should not be 
excluded as impermissible prior acts evidence.  We therefore 
reject Sally's contention that testimony by Martinez was 
wrongly admitted by the district court.”   
United States v. Vega-Penarete, 974 F.2d 1333 (4th Cir. 1992) 
(citations omitted) 
 
Prior bad acts 

“Fed.R.Evid. 404(b) provides that ‘[e]vidence of other crimes, 
wrongs, or acts is not admissible to prove the character of a 
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person in order to show that he acted in conformity 
therewith.’ To fall within the scope of Rule 404(b), an act 
need not be criminal, so long as it tends to impugn a 
defendant's character.  Under Rule 404(b), however, prior 
bad acts are admissible if they are (1) relevant to an issue 
other than character, (2) necessary, and (3) reliable.  The 
prosecution may introduce evidence of prior bad acts to 
show ‘proof of motive, opportunity, intent, or absence of 
mistake or accident.’ Rule 404(b). This list, however, is not 
exhaustive.”   
United States v. Rawle, 845 F.2d 1244, 1246–47 (4th Cir. 
1988) 
 
Character evidence in civil cases 

“As to this, the general rule is applicable that, in civil actions 
not affecting the character or reputation of the parties, 
evidence as to character or reputation is not admissible. 20 
Am.Jur., pp. 299 and 300. It has been expressly held that 
evidence of good character of the owner should be excluded 
in forfeiture proceedings. Evidence of his bad character 
should likewise be excluded, as it has no logical tendency to 
prove the fact in issue.”   
Snead v. United States, 217 F.2d 912, 914–15 (4th Cir. 1954) 
(citations omitted) 
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Rule 405. Methods of Proving Character 
 

(a) By Reputation or Opinion. When evidence of a person’s 
character or character trait is admissible, it may be proved by 
testimony about the person’s reputation or by testimony in 
the form of an opinion. On cross-examination of the 
character witness, the court may allow an inquiry into 
relevant specific instances of the person’s conduct. 

(b) By Specific Instances of Conduct. When a person’s 
character or character trait is an essential element of a 
charge, claim, or defense, the character or trait may also be 
proved by relevant specific instances of the person’s 
conduct. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1932; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Explanation: 

So if you decide that you are going to let in evidence of 
someone’s character, what kind of evidence can they actually 
put up?   

Remember, Rule 404 is divided into two parts: character 
evidence and other bad acts.  Make the party specify what 
part of the rule they are using.  If they want to use 404(A), 
then continue here.  If they want to use prior bad acts 404(B), 
then go back up a chapter. 

A witness can testify about the defendant’s/victim’s 
reputation but not specific things they have done.  (You only 
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get into specific things when the crime/claim/defense has 
something to do with character, which is often rare). 

Once the door is opened about a person’s general 
reputation, then on cross examination, the other party can 
ask about relevant specific conduct. This cross examination 
allows the other party to test the witness’s actual knowledge 
of the person they are vouching for. 

Case Law: 

“Gravely argues that the trial court improperly refused him 
permission to elicit from his character witnesses statements 
of their relationship with him or their knowledge of his 
background, reputation or character. The actual testimony 
that was not permitted was testimony about Gravely's 
specific activities with the March of Dimes. Unless evidence 
of character is an essential element of a charge, claim or 
defense, proof of character is limited to general 
good character (reputation as a good person and law abiding 
citizen).  Evidence of specific good acts is not admissible.”   
United States v. Gravely, 840 F.2d 1156, 1164 (4th Cir. 1988) 
(citation omitted) 
 
“The manner of proof was also permissible. Rule 405(a) 
allows an admissible trait of character to be proven ‘by 
testimony about the person's reputation.’ On ‘cross-
examination of the character witness, the court may allow an 
inquiry into relevant specific instances of the person's 
conduct.’ Id. Here the district court permitted Jaensch to 
elicit reputation testimony on cross-examination and the 
Government to challenge that testimony using Jaensch's 
conviction on redirect.5 Although 405(a) speaks of ‘cross-
examination,’ courts that have addressed this issue have 
permitted evidence of specific acts to be admitted on 
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redirect in service of the Rule's intent. See United States v. 
Powell, 124 F.3d 655, 661 n. 4 (5th Cir.1997); Gov't of V.I. v. 
Roldan, 612 F.2d 775, 778 n. 2 (3d Cir.1979) 
(‘Character evidence was introduced for the first time on 
cross-examination. For the purpose of rebuttal of this 
evidence, therefore, the Government's redirect examination 
was the functional equivalent of the cross-examination 
referred to in rule 405(a).’); United States v. Grose, 461 
Fed.Appx. 786, 795–96 (10th Cir.2012) (unpublished).” 
United States v. Jaensch, 552 F. App'x 206, 212 (4th Cir. 2013) 
 
Guilt-assuming hypothetical questions 

“Character testimony in a criminal trial is admitted pursuant 
to Rule 405(a) of the Federal Rules of Evidence only as it may 
bear on the issue of guilt. Although an argument can be made 
that guilt-assuming hypothetical questions may be probative 
of the credibility of a non-expert witness, an opinion elicited 
by a question that assumes that the defendant is guilty can 
have only negligible probative value as it bears on the central 
issue of guilt.  And, in addition to a proper application of the 
rules of evidence, adherence to a basic concept of our justice 
system, the presumption of innocence, is not served by this 
line of questioning.  We are in harmony with all circuits, 
except one, that, when called upon to address this issue, 
condemned the use of guilt-assuming hypothetical questions 
asked of lay character witnesses, whether testifying about a 
defendant's reputation in the community for 
a character trait or expressing an opinion about a trait.”   
United States v. Mason, 993 F.2d 406, 408–09 (4th Cir. 1993) 
(citations omitted) 

  



39 
 

Rule 406. Habit; Routine Practice 
 

Evidence of a person’s habit or an organization’s routine 
practice may be admitted to prove that on a particular 
occasion the person or organization acted in accordance with 
the habit or routine practice. The court may admit this 
evidence regardless of whether it is corroborated or whether 
there was an eyewitness. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1932; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Hurley also argues that the district court erred by not 
allowing him to present evidence of his wife's habitual 
violent nature. Under Rule 406 of the Federal Rules of 
Evidence, habit evidence may be admissible to prove that 
the conduct of a person was in conformity with habit or 
routine practice. See, e.g., Wilson v. Volkswagen of Am., 
Inc., 561 F.2d 494, 511 (4th Cir.1977). Here, the proffered 
instances of prior conduct was simply too few and far 
between to show that Hurley's wife had a habit of reacting 
violently to a repeated set of circumstances.”  
United States v. Hurley, 454 F. App'x 175, 178 (4th Cir. 2011) 
 

“It has been repeatedly stated that habit or pattern of 
conduct is never to be lightly established, and evidence of 
examples, for purpose of establishing such habit, is to be 
carefully scrutinized before admission. The reason for such 
an attitude toward evidence of habit is the obvious danger of 
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abuse in such evidence resulting from ‘the confusion of 
issues, collateral inquiry, prejudice and the like,’ or, as one 
court has phrased it, ‘the collateral nature of (such) proof, 
the danger that it may afford a basis for improper inferences, 
the likelihood that it may cause confusion or operate to 
unfairly prejudice the party against whom it is directed.’ It is 
only when the examples offered to establish such pattern of 
conduct or habit are ‘numerous enough to base an inference 
of systematic conduct’ and to establish ‘one's regular 
response to a repeated specific situation’ or, to use the 
language of a leading text, where they are ‘sufficiently 
regular or the circumstances sufficiently similar to outweigh 
the danger, if any of prejudice and confusion,’ that they are 
admissible to establish pattern or habit. In determining 
whether the examples are ‘numerous enough’ and 
‘sufficiently regular,’ the key criteria are ‘adequacy of 
sampling and uniformity of response,’ or, as an article cited 
with approval in the Note to Rule 406, Federal Rules of 
Evidence, puts it, on the ‘adequacy of sampling’ and the ‘ratio 
of reactions to situations.’ These criteria and this method of 
balancing naturally follow from the definition of habit itself 
as stated in the Model Code of Evidence : ‘Habit means a 
course of behavior of a person regularly repeated in like 
circumstances.’ 
While precise standards for measuring the ‘extent to which 
instances must be multiplied and consistency of behavior 
maintained in order to support an inference of habit and 
pattern of conduct, cannot be formulated,’ it is obvious that 
no finding is supportable under Rule 406, Federal Rules of 
Evidence, which fails to examine critically the ‘ratio of 
reactions to situations.’ Necessarily, as we have seen, 
regularity of conduct such as that charged against 
defendants requires some comparison of the number of 
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instances in which any such conduct occurs with the number 
in which no such conduct took place.”   
Wilson v. Volkswagen of Am., Inc., 561 F.2d 494, 511–12 (4th 
Cir. 1977) 
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Rule 407. Subsequent Remedial Measures 
 

When measures are taken that would have made an earlier 
injury or harm less likely to occur, evidence of the 
subsequent measures is not admissible to prove: 

 negligence; 
 culpable conduct; 
 a defect in a product or its design; or 
 a need for a warning or instruction. 

But the court may admit this evidence for another purpose, 
such as impeachment or — if disputed — proving ownership, 
control, or the feasibility of precautionary measures. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1932; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“To determine whether the admission of evidence of 
Interpace's decision to stop using pipe made with Class IV 
wire violated Rule 407, we must identify the ‘event’ after 
which the remedial measures were taken. The Pipe 
Defendants argue that the ‘event’ is the sale of the Class IV 
pipe to the City. The City counters that the ‘event’ is the 
actual bursting of the pipe. Resolution of the question is 
dispositive because, if the event was the sale of the pipe, the 
remedial measure was ‘subsequent’ and therefore evidence 
of it was inadmissible, while if the event was the bursting of 
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the pipe, the remedial measure was not ‘subsequent’ and 
therefore evidence of it was admissible. 
We agree with the City that the relevant ‘event’ is the 
bursting of the pipe and the evidence is therefore admissible. 
In Chase v. General Motors Corp., 856 F.2d 17 (4th Cir.1988), 
a car crash victim sued an automobile manufacturer for 
negligence. In analyzing a Rule 407 issue, we observed that 
the relevant ‘event’ was the date of the accident. Id. at 
21. Chase is not squarely on point because the remedial 
measure occurred after both the date of the car sale and the 
date of the car accident. The question presented did not turn 
on whether the sale or the accident was the Rule 407 event. 
However, the Fifth Circuit encountered that nuance in Rozier 
v. Ford Motor Co., 573 F.2d 1332 (5th Cir.1978). There, a car 
manufacturer had taken a remedial step between the date of 
the sale of a car and the date of the car's accident. The court 
held that evidence of such a remedial measure was 
admissible because, in part, the Rule 407 event was the car 
accident, not the car sale. Id. at 1343. Applying the case law, 
we conclude that the ‘event’ was the bursting of the pipes 
and the remedial measure was, therefore, prior to the event. 
Accordingly, we find no violation of Rule 407.”  
City of Richmond, Va. v. Madison Mgmt. Grp., Inc., 918 F.2d 
438, 459–60 (4th Cir. 1990) 
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Rule 408. Compromise Offers and Negotiations 
 

(a) Prohibited Uses. Evidence of the following is not 
admissible — on behalf of any party — either to prove or 
disprove the validity or amount of a disputed claim or to 
impeach by a prior inconsistent statement or a contradiction: 

(1) furnishing, promising, or offering — or accepting, 
promising to accept, or offering to accept — a valuable 
consideration in compromising or attempting to 
compromise the claim; and 

(2) conduct or a statement made during compromise 
negotiations about the claim — except when offered in a 
criminal case and when the negotiations related to a claim 
by a public office in the exercise of its regulatory, 
investigative, or enforcement authority. 

(b) Exceptions. The court may admit this evidence for 
another purpose, such as proving a witness’s bias or 
prejudice, negating a contention of undue delay, or proving 
an effort to obstruct a criminal investigation or prosecution. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1933; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Federal Rule of Evidence 408 prohibits the introduction of 
‘compromise offers and negotiations’ as evidence to ‘prove 
or disprove the validity or amount of a disputed claim or to 
impeach.’ Courts, however, may admit such evidence ‘for 
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another purpose,’ but are not required to do so. Fed. R. Evid. 
408. As we have explained, courts ‘need not prevent a litigant 
from offering [settlement negotiation] evidence when [the 
litigant] does not seek to show the validity or invalidity of the 
compromised claim.’ Fiberglass Insulators, Inc. v. Dupuy, 856 
F.2d 652, 655 (4th Cir. 1988). That is, when a party seeks to 
introduce settlement negotiations as evidence for a purpose 
prohibited by Rule 408, courts are required to exclude the 
evidence, but when a party seeks to introduce the same 
evidence for a non-prohibited purpose, courts retain their 
discretion to admit or exclude the evidence.”   
Middle E. Broad. Networks, Inc. v. MBI Glob., LLC, 689 F. 
App'x 155, 158–59 (4th Cir. 2017) 
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Rule 409. Offers to Pay Medical and Similar Expenses 
 

Evidence of furnishing, promising to pay, or offering to pay 
medical, hospital, or similar expenses resulting from an injury 
is not admissible to prove liability for the injury. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1933; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Rule 410. Pleas, Plea Discussions, and Related 

Statements 
 

(a) Prohibited Uses. In a civil or criminal case, evidence of the 
following is not admissible against the defendant who made 
the plea or participated in the plea discussions: 

(1) a guilty plea that was later withdrawn; 

(2) a nolo contendere plea; 

(3) a statement made during a proceeding on either of 
those pleas under Federal Rule of Criminal Procedure 
11 or a comparable state procedure; or 

(4) a statement made during plea discussions with an 
attorney for the prosecuting authority if the discussions 
did not result in a guilty plea or they resulted in a later-
withdrawn guilty plea. 

(b) Exceptions. The court may admit a statement described 
in Rule 410(a)(3) or (4): 

(1) in any proceeding in which another statement made 
during the same plea or plea discussions has been 
introduced, if in fairness the statements ought to be 
considered together; or 

(2) in a criminal proceeding for perjury or false 
statement, if the defendant made the statement under 
oath, on the record, and with counsel present. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1933; Pub. L. 94–149, §1(9), Dec. 12, 1975, 

https://www.law.cornell.edu/jureeka/index.php?doc=FRCrimP&rule=11&ruleDec=undefined
https://www.law.cornell.edu/jureeka/index.php?doc=FRCrimP&rule=11&ruleDec=undefined
https://www.law.cornell.edu/rules/fre/rule_410#rule_410_a_3
https://www.law.cornell.edu/rules/fre/rule_410#rule_410_a_3
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89 Stat. 805; Apr. 30, 1979, eff. Dec. 1, 1980; 
Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

Defendant may waive this right 
 
“The Rules provide that statements made in the course 
of plea discussions are inadmissible ‘against’ the defendant, 
and thus leave open the possibility that a defendant may 
offer such statements into evidence for his own tactical 
advantage. Indeed, the Rules contemplate this result in 
permitting admission of statements made ‘in any proceeding 
wherein another statement made in the course of the same 
... plea discussions has been introduced and the 
statement ought in fairness be considered 
contemporaneously with it.’ Fed.Rule Evid. 410(i) (emphasis 
added); accord, Fed.Rule Crim.Proc. 11(e)(6)(i). Thus, the 
plea-statement Rules expressly contemplate a degree of 
party control that is consonant with the background 
presumption of waivability.”   
United States v. Mezzanatto, 513 U.S. 196, 205–06, 115 S. Ct. 
797, 804, 130 L. Ed. 2d 697 (1995) 
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Rule 411. Liability Insurance 
 

Evidence that a person was or was not insured against 
liability is not admissible to prove whether the person acted 
negligently or otherwise wrongfully. But the court may admit 
this evidence for another purpose, such as proving a 
witness’s bias or prejudice or proving agency, ownership, or 
control. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1933; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Admitting the indemnity clause does not violate 
Rule 411 because this indemnity clause is not itself evidence 
of insurance, see Jacobs Press, Inc. v. Hartford Steam Boiler 
Inspection & Ins. Co., 107 F.3d 866 n.14 (4th Cir. 1997) 
(unpublished) (distinguishing between liability and 
indemnification policies by noting ‘[a] policy that covers an 
insured for damage to its own property, however, is not a 
liability policy but an indemnity policy’); Galaxy Computer 
Servs., Inc. v. Baker, 325 B.R. 544, 551 n.2 (E.D. Va. 2005) 
(ruling indemnification agreement was not evidence 
of liability insurance for purposes of Rule 411), and even if it 
is evidence of insurance, the indemnity clause was admitted 
to impeach Mr. Brienza by contradiction and to show the 
Airport bore responsibility for the Guard's development 
plans, not to show that the Airport acted negligently.” 
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Columbia Gas Transmission LLC v. Tri-State Airport Auth., No. 
CV 3:14-11854, 2016 WL 1737120, at *5 (S.D.W. Va. May 2, 
2016) 
 
“Federal Rule of Evidence 411 pertains only to the 
admissibility of evidence of ‘liability insurance.’ A policy that 
covers an insured for damage to its own property, however, 
is not a ‘liability’ policy but an ‘indemnity’ policy. See Black's 
Law Dictionary 804-05 (6th ed.1990); supra note 1.”   
Jacobs Press, Inc. v. Hartford Steam Boiler Inspection & Ins. 
Co., 107 F.3d 866 (4th Cir. 1997) 
 

Does 411 apply when fault admitted? 
 
“Although not addressed by the parties, the first question is 
whether Rule 411 even applies to this case. 
Rule 411 concerns the admission of insurance ‘to prove 
whether the person acted negligently or otherwise 
wrongfully.’ Here, however, Williams has admitted liability, 
and the only issue for trial is damages. The notion that the 
prohibition in Rule 411 may not apply in a case where liability 
has been admitted is bolstered by the 1972 Advisory 
Committee Notes, where the rules Advisory Committee 
explained that the exclusion was designed to negate any 
inference of fault from the presence or absence 
of liability insurance. 

The courts have with substantial unanimity 
rejected evidence of liability insurance for 
the purpose of proving fault, and the 
absence of liability insurance as proof of lack 
of fault. At best the inference of fault from 
the fact of insurance coverage is a tenuous 
one, as is its converse.” 
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Rice v. Williams, No. 7:16-CV-00396, 2017 WL 3197242, at *4 
(W.D. Va. July 26, 2017) 
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Rule 412. Sex-Offense Cases: The Victim’s Sexual 

Behavior or Predisposition 
 

(a) Prohibited Uses. The following evidence is not admissible 
in a civil or criminal proceeding involving alleged sexual 
misconduct: 

(1) evidence offered to prove that a victim engaged in 
other sexual behavior; or 

(2) evidence offered to prove a victim’s sexual 
predisposition. 

(b) Exceptions. 

(1) Criminal Cases. The court may admit the following 
evidence in a criminal case: 

(A) evidence of specific instances of a victim’s sexual 
behavior, if offered to prove that someone other than 
the defendant was the source of semen, injury, or other 
physical evidence; 

(B) evidence of specific instances of a victim’s sexual 
behavior with respect to the person accused of the 
sexual misconduct, if offered by the defendant to prove 
consent or if offered by the prosecutor; and 

(C) evidence whose exclusion would violate the 
defendant’s constitutional rights. 

(2) Civil Cases. In a civil case, the court may admit 
evidence offered to prove a victim’s sexual behavior or 
sexual predisposition if its probative value substantially 
outweighs the danger of harm to any victim and of unfair 
prejudice to any party. The court may admit evidence of a 
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victim’s reputation only if the victim has placed it in 
controversy. 

(c) Procedure to Determine Admissibility. 

(1) Motion. If a party intends to offer evidence 
under Rule 412(b), the party must: 

(A) file a motion that specifically describes the 
evidence and states the purpose for which it is to be 
offered; 

(B) do so at least 14 days before trial unless the 
court, for good cause, sets a different time; 

(C) serve the motion on all parties; and 

(D) notify the victim or, when appropriate, the 
victim’s guardian or representative. 

(2) Hearing. Before admitting evidence under this rule, 
the court must conduct an in camera hearing and give the 
victim and parties a right to attend and be heard. Unless 
the court orders otherwise, the motion, related materials, 
and the record of the hearing must be and remain sealed. 

(d) Definition of “Victim.” In this rule, “victim” includes an 
alleged victim. 

NOTES 

(Added Pub. L. 95–540, §2(a), Oct. 28, 1978, 
92 Stat. 2046; amended Pub. L. 100–690, 
title VII, §7046(a), Nov. 18, 1988, 102 Stat. 
4400; Apr. 29, 1994, eff. Dec. 1, 1994; Pub. L. 
103–322, title IV, §40141(b), Sept. 13, 1994, 
108 Stat. 1919Apr. 26, 2011, eff. Dec. 1, 
2011.) 

https://www.law.cornell.edu/rules/fre/rule_412#rule_412_b
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 Case Law: 

Rule applies only to alleged sexual assault 
 
“Challenging an evidentiary ruling made by the district court, 
Cioni contends that the court abused its discretion in relying 
on Federal Rule of Evidence 412 to exclude evidence she 
attempted to offer concerning Enger's affairs with other 
women. While she is correct in asserting that Rule 412 
applies only to ‘civil or criminal proceeding[s] involving 
alleged sexual misconduct’ and that no sexual misconduct 
was at issue in her case, the error was harmless.”  
United States v. Cioni, 649 F.3d 276, 287 (4th Cir. 2011) 
 

Prior accusations of sexual assault 
 
“Despite their near uniformity in application of Rule 412 to 
prior accusations of sexual assault, these cases are not 
dispositive because they either pre-dated or failed to take 
into account 1994 substantive amendments to Rule 412 that 
could affect the Rule's application. The Advisory Committee 
Notes accompanying the Amendments assert that under the 
law as so amended ‘[e]vidence offered to prove allegedly 
false prior claims by the victim is not barred by Rule 412.’ As 
at least one circuit has pointed out, these Committee Notes 
have ‘interpretive weight’ and ‘rather strongly suggest’ that 
prior false accusations of sexual assault are not governed by 
Rule 412. United States v. Cournoyer, 118 F.3d 1279, 1282 
(8th Cir.1997).  We need not decide whether the 1994 
Amendments always place prior false accusations outside 
the scope of rape shield protections because we conclude 
that even if Rule 412 was not applicable here, the evidence 
could properly have been excluded under Rule 403 for the 
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same core reasons that it was excluded by the district court 
under Rule 412.”   
United States v. Berkley, 127 F.3d 1100 (4th Cir. 1997) 

  



56 
 

Rule 413. Similar Crimes in Sexual-Assault Cases 
 

(a) Permitted Uses. In a criminal case in which a defendant is 
accused of a sexual assault, the court may admit evidence 
that the defendant committed any other sexual assault. The 
evidence may be considered on any matter to which it is 
relevant. 

(b) Disclosure to the Defendant. If the prosecutor intends to 
offer this evidence, the prosecutor must disclose it to the 
defendant, including witnesses’ statements or a summary of 
the expected testimony. The prosecutor must do so at least 
15 days before trial or at a later time that the court allows for 
good cause. 

(c) Effect on Other Rules. This rule does not limit the 
admission or consideration of evidence under any other rule. 

(d) Definition of “Sexual Assault.” In this rule and Rule 415, 
“sexual assault” means a crime under federal law or under 
state law (as “state” is defined in 18 U.S.C. § 513) involving: 

(1) any conduct prohibited by 18 U.S.C. chapter 109A; 

(2) contact, without consent, between any part of the 
defendant’s body — or an object — and another person’s 
genitals or anus; 

(3) contact, without consent, between the defendant’s 
genitals or anus and any part of another person’s body; 

(4) deriving sexual pleasure or gratification from 
inflicting death, bodily injury, or physical pain on another 
person; or 

https://www.law.cornell.edu/rules/fre/rule_415
https://www.law.cornell.edu/jureeka/index.php?doc=U.S.C.&title=18&sec=513&sec2=undefined&year=undefined
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(5) an attempt or conspiracy to engage in conduct 
described in subparagraphs (1)–(4). 

NOTES 

(Added Pub. L. 103–322, title XXXII, 
§320935(a), Sept. 13, 1994, 108 Stat. 2135; 
Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

403 remains in place 
 
“We reject Stamper's argument of the constitutionality on 
equal protection grounds… United States v. Mound, 149 F.3d 
799, 800-01 (8th Cir.1998) (concluding that Rule 413 passes 
constitutional muster if Rule 403 protections remain in 
place).” 
United States v. Stamper, 106 F. App'x 833, 836 (4th Cir. 
2004) (citations omitted) 
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Rule 414. Similar Crimes in Child Molestation Cases 
 

(a) Permitted Uses. In a criminal case in which a defendant is 
accused of child molestation, the court may admit evidence 
that the defendant committed any other child molestation. 
The evidence may be considered on any matter to which it is 
relevant. 

(b) Disclosure to the Defendant. If the prosecutor intends to 
offer this evidence, the prosecutor must disclose it to the 
defendant, including witnesses’ statements or a summary of 
the expected testimony. The prosecutor must do so at least 
15 days before trial or at a later time that the court allows for 
good cause. 

(c) Effect on Other Rules. This rule does not limit the 
admission or consideration of evidence under any other rule. 

(d) Definition of “Child” and “Child Molestation.” In this rule 
and Rule 415: 

(1) “child” means a person below the age of 14; and 

(2) “child molestation” means a crime under federal 
law or under state law (as “state” is defined in 18 U.S.C. § 
513) involving: 

(A) any conduct prohibited by 18 U.S.C. chapter 109A 
and committed with a child; 

(B) any conduct prohibited by 18 U.S.C. chapter 110; 

(C) contact between any part of the defendant’s 
body — or an object — and a child’s genitals or anus; 

(D) contact between the defendant’s genitals or 
anus and any part of a child’s body; 

https://www.law.cornell.edu/jureeka/index.php?doc=U.S.C.&title=18&sec=513&sec2=undefined&year=undefined
https://www.law.cornell.edu/jureeka/index.php?doc=U.S.C.&title=18&sec=513&sec2=undefined&year=undefined
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(E) deriving sexual pleasure or gratification from 
inflicting death, bodily injury, or physical pain on a child; 
or 

(F) an attempt or conspiracy to engage in conduct 
described in subparagraphs (A)–(E). 

NOTES 

(Added Pub. L. 103–322, title XXXII, 
§320935(a), Sept. 13, 1994, 108 Stat. 2136; 
Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Stamper next argues that Rules 413 and 414 are 
unconstitutional as applied to him because Congress lacked 
a rational basis to enact the rules. The constitutionality of a 
statute is reviewed de novo. United States v. Sun, 278 F.3d 
302, 308 (4th Cir.2002). We reject Stamper's argument of the 
constitutionality on equal protection grounds… see 
also United States v. LeMay, 260 F.3d 1018, 1027 (9th 
Cir.2001) (holding that Rule 414 does not violate the Due 
Process Clause of the Constitution).”   
United States v. Stamper, 106 F. App'x 833, 836 (4th Cir. 
2004) (citations omitted) 
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Rule 415. Similar Acts in Civil Cases Involving Sexual 

Assault or Child Molestation 
 

(a) Permitted Uses. In a civil case involving a claim for relief 
based on a party’s alleged sexual assault or child molestation, 
the court may admit evidence that the party committed any 
other sexual assault or child molestation. The evidence may 
be considered as provided in Rules 413 and 414. 

(b) Disclosure to the Opponent. If a party intends to offer 
this evidence, the party must disclose it to the party against 
whom it will be offered, including witnesses’ statements or a 
summary of the expected testimony. The party must do so at 
least 15 days before trial or at a later time that the court 
allows for good cause. 

(c) Effect on Other Rules. This rule does not limit the 
admission or consideration of evidence under any other rule. 

NOTES 

(Added Pub. L. 103–322, title XXXII, 
§320935(a), Sept. 13, 1994, 108 Stat. 2137; 
Apr. 26, 2011, eff. Dec. 1, 2011.) 

 

  

https://www.law.cornell.edu/rules/fre/rule_413
https://www.law.cornell.edu/rules/fre/rule_414
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Article V. Privileges 

Rule 501. Privilege in General 
 

The common law — as interpreted by United States courts in 
the light of reason and experience — governs a claim of 
privilege unless any of the following provides otherwise: 

 the United States Constitution; 
 a federal statute; or 
 rules prescribed by the Supreme Court. 

But in a civil case, state law governs privilege regarding a 
claim or defense for which state law supplies the rule of 
decision. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1933; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Indeed, Rule 501 seems to be more notable for what it failed 
to do, than for what it did. The proposed Rules originally 
‘defined [nine] specific nonconstitutional privileges which 
the federal courts [would have been compelled to] recognize 
(i.e. required reports, lawyer-client, psychotherapist-patient, 
husband-wife, communications to clergymen, political vote, 
trade secrets, secrets of state and other official information, 
and identity of informer)’ and ‘provided that only those 
privileges set forth [therein] or in some other Act of Congress 
could be recognized by the federal courts.’ Fed.R.Evid. 501 
advisory committee's note; see also Jaffee, 518 U.S. at 8 n. 7, 
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116 S.Ct. 1923 This exclusive list of enumerated privileges 
was ultimately rejected. Instead, Congress ‘left the law of 
privileges in its present state and further provided that 
privileges shall continue to be developed by the courts of the 
United States under’ the ‘reason and experience’ standard. 
Fed.R.Evid. 501 advisory committee's note. 
Since enactment of Rule 501, the Supreme Court has twice 
noted that, while not dispositive of the question of whether 
a court should recognize a new privilege, the enumerated 
privileges proposed for inclusion in Rule 501 were ‘thought 
to be either indelibly ensconced in our common law or an 
imperative of federalism.’ United States v. Gillock, 445 U.S. 
360, 368, 100 S.Ct. 1185, 63 L.Ed.2d 454 (1980) (declining to 
recognize under Rule 501 a legislative privilege for state 
legislators in a federal, criminal prosecution, in part, because 
it was not one of the nine enumerated privileges 
recommended by the Advisory Committee); see 
also Jaffee, 518 U.S. at 15, 116 S.Ct. 1923 (noting that, unlike 
in Gillock, the inclusion of the psychotherapist-patient 
privilege was one of the nine, and supported the Court's 
adoption of the privilege under Rule 501). Notably absent 
from the nine enumerated privileges was one for a reporter-
source relationship.”   
United States v. Sterling, 724 F.3d 482, 500 (4th Cir. 2013) 
 

“Rule 501 of the Federal Rules of Evidence authorizes federal 
courts to define new privileges by interpreting ‘common law 
principles ... in the light of reason and experience.’ The 
authors of the Rule borrowed this phrase from our opinion 
in Wolfle v. United States, 291 U.S. 7, 12, 54 S.Ct. 279, 280, 
78 L.Ed. 617 (1934),6 which in turn referred to the oft-
repeated observation that ‘the common law is not 
immutable but flexible, and by its own principles adapts itself 
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to varying conditions.’ Funk v. United States, 290 U.S. 371, 
383, 54 S.Ct. 212, 216, 78 L.Ed. 369 (1933). See also Hawkins 
v. United States, 358 U.S. 74, 79, 79 S.Ct. 136, 139, 3 L.Ed.2d 
125 (1958) (changes in privileges may be ‘dictated by reason 
and experience’). The Senate Report accompanying the 1975 
adoption of the Rules indicates that Rule 501 ‘should be 
understood as reflecting the view that the recognition of a 
privilege based on a confidential relationship ... should be 
determined on a case-by-case basis.’ S.Rep. No. 93–1277, p. 
13 (1974) U.S.Code Cong. & Admin.News 1974, pp. 7051, 
7059.7 The Rule thus did not freeze the law governing the 
privileges of witnesses in federal trials at a particular point in 
our history, but rather directed federal courts to ‘continue 
the evolutionary development of testimonial 
privileges.’ Trammel v. United States, 445 U.S. 40, 47, 100 
S.Ct. 906, 910, 63 L.Ed.2d 186 (1980); see also University of 
Pennsylvania v. EEOC, 493 U.S. 182, 189, 110 S.Ct. 577, 582, 
107 L.Ed.2d 571 (1990). The common-law principles 
underlying the recognition of testimonial privileges can be 
stated simply.  ‘For more than three centuries it has now 
been recognized as a fundamental maxim that the public ... 
has a right to every man's evidence. When we come to 
examine the various claims of exemption, we start with the 
primary assumption that there is a general duty to give what 
testimony one is capable of giving, and that any exemptions 
which may exist are distinctly exceptional, being so many 
derogations from a positive general rule.’ United States v. 
Bryan, 339 U.S. 323, 331, 70 S.Ct. 724, 730, 94 L.Ed. 884 
(1950) (quoting 8 J. Wigmore, Evidence § 2192, p. 64 (3d 
ed.1940)).8 See also United States v. Nixon, 418 U.S. 683, 
709, 94 S.Ct. 3090, 3108, 41 L.Ed.2d 1039 (1974). Exceptions 
from the general rule disfavoring testimonial privileges may 
be justified, however, by a ‘public good transcending the 
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normally predominant principle of utilizing all rational means 
for ascertaining truth.’ “   
Jaffee v. Redmond, 518 U.S. 1, 8–9, 116 S. Ct. 1923, 1927–28, 
135 L. Ed. 2d 337 (1996) 
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Rule 502. Attorney-Client Privilege and Work Product; 

Limitations on Waiver 
 

The following provisions apply, in the circumstances set out, 
to disclosure of a communication or information covered by 
the attorney-client privilege or work-product protection. 

(a) Disclosure Made in a Federal Proceeding or to a Federal 
Office or Agency; Scope of a Waiver. When the disclosure is 
made in a federal proceeding or to a federal office or agency 
and waives the attorney-client privilege or work-product 
protection, the waiver extends to an undisclosed 
communication or information in a federal or state 
proceeding only if: 

(1) the waiver is intentional; 

(2) the disclosed and undisclosed communications or 
information concern the same subject matter; and 

(3) they ought in fairness to be considered together. 

(b) Inadvertent Disclosure. When made in a federal 
proceeding or to a federal office or agency, the disclosure 
does not operate as a waiver in a federal or state proceeding 
if: 

(1) the disclosure is inadvertent; 

(2) the holder of the privilege or protection took 
reasonable steps to prevent disclosure; and 

(3) the holder promptly took reasonable steps to rectify 
the error, including (if applicable) following Federal Rule 
of Civil Procedure 26 (b)(5)(B). 

https://www.law.cornell.edu/jureeka/index.php?doc=FRCP&rule=26
https://www.law.cornell.edu/jureeka/index.php?doc=FRCP&rule=26
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(c) Disclosure Made in a State Proceeding. When the 
disclosure is made in a state proceeding and is not the 
subject of a state-court order concerning waiver, the 
disclosure does not operate as a waiver in a federal 
proceeding if the disclosure: 

(1) would not be a waiver under this rule if it had been 
made in a federal proceeding; or 

(2) is not a waiver under the law of the state where the 
disclosure occurred. 

(d) Controlling Effect of a Court Order. A federal court may 
order that the privilege or protection is not waived by 
disclosure connected with the litigation pending before the 
court — in which event the disclosure is also not a waiver in 
any other federal or state proceeding. 

(e) Controlling Effect of a Party Agreement. An agreement 
on the effect of disclosure in a federal proceeding is binding 
only on the parties to the agreement, unless it is 
incorporated into a court order. 

(f) Controlling Effect of this Rule. Notwithstanding 
Rules 101 and 1101, this rule applies to state proceedings 
and to federal court-annexed and federal court-mandated 
arbitration proceedings, in the circumstances set out in the 
rule. And notwithstanding Rule 501, this rule applies even if 
state law provides the rule of decision. 

(g) Definitions. In this rule: 

(1) “attorney-client privilege” means the protection 
that applicable law provides for confidential attorney-
client communications; and 

https://www.law.cornell.edu/rules/fre/rule_101
https://www.law.cornell.edu/rules/fre/rule_1101
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(2) “work-product protection” means the protection 
that applicable law provides for tangible material (or its 
intangible equivalent) prepared in anticipation of litigation 
or for trial. 

NOTES 

(Added Pub. L. 110–322, §1(a), Sept. 19, 
2008, 122 Stat. 3537; Apr. 26, 2011, eff. Dec. 
1, 2011.) 

 Case Law: 

Waiver 
 
“Rule 502(a) extends the intentional waiver of the attorney-
client privilege to include communications concerning the 
same subject matter that ought to in fairness be considered 
together. But to trigger a waiver, there must first be a 
‘disclosure of a communication or information covered by 
the attorney-client privilege or work-product protection.’ 
Fed. R. Evid. 502. Sky Angel says this disclosure occurred 
when Discovery employees testified that they were unsure if 
Sky Angel would use the public internet. And because the 
Myers Memo and associated documents related to 
Discovery’s understanding of the IPTV system, Sky Angel says 
that those documents should have been considered 
alongside the trial testimony. 
Like the district court, we fail to see what privileged 
information was disclosed by the employees. It’s true that 
the Myers Memo and the trial testimony relate to Discovery’s 
knowledge of Sky Angel’s distribution method, but that 
doesn’t mean the latter is based on privileged information. 
Sky Angel says the testimony relied on the contents of the 
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Memo, but there’s no record support for that claim. We also 
decline to infer this fact merely because Discovery sought 
legal advice on the same topic as its employees’ testimony. 
Sky Angel must prove the disclosure of a communication in 
confidence between a lawyer and a client related to legal 
advice. See Upjohn Co. v. United States, 449 U.S. 383, 389–
90, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981). Because it failed to 
do so, we decline to upset the district court’s ruling.”   
Sky Angel U.S., LLC v. Discovery Commc'ns, LLC, 885 F.3d 271, 
276 (4th Cir. 2018) 
 

Different tests to determine waiver 
 
“As this court discussed in some detail in Hopson, 232 F.R.D. 
at 235–38, courts have taken three different approaches 
when deciding whether the inadvertent production to an 
adversary of attorney client privileged or work-product 
protected materials constitutes a waiver. Under the most 
lenient approach there is no waiver because there has not 
been a knowing and intentional relinquishment of 
the privilege/protection; under the most strict approach, 
there is a waiver because once disclosed, there can no longer 
be any expectation of confidentiality; and under the 
intermediate one, the court balances a number of factors to 
determine whether the producing party exercised 
reasonable care under the circumstances to prevent against 
disclosure of privileged and protected information,  and if so, 
there is no waiver. Id. As also noted in Hopson, the Fourth 
Circuit Court of Appeals has yet to decide which approach it 
will follow, although individual district courts within the 
circuit have adopted the intermediate balancing approach.”  
Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251, 257–
58 (D. Md. 2008) 
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Intermediate test 

“The five-factor test set forth in Victor Stanley, prior cases 
and the Advisory Committee Notes to Rule 502(b) is generally 
stated as follows: 

The intermediate test requires the court to 
balance the following factors to determine 
whether inadvertent production of 
attorney-client privileged materials waives 
the privilege: (1) the reasonableness of the 
precautions taken to prevent inadvertent 
disclosure; (2) the number of inadvertent 
disclosures; (3) the extent of the disclosures; 
(4) any delay in measures taken to rectify the 
disclosure; and (5) overriding interests in 
justice. 

Victor Stanley, 250 F.R.D. at 259. Victor Stanley was decided 
shortly before the enactment of Rule 502(b) … The court will 
apply Rule 502(b), considering Victor Stanley and similar 
cases as to reasonableness.”   
Mt. Hawley Ins. Co. v. Felman Prod., Inc., 271 F.R.D. 125, 133 
(S.D.W. Va. 2010)  
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Article VI. Witnesses 
 

Rule 601. Competency to Testify in General 
 

Every person is competent to be a witness unless these rules 
provide otherwise. But in a civil case, state law governs the 
witness’s competency regarding a claim or defense for which 
state law supplies the rule of decision. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

 “Most writers are of the opinion that ‘[t]he trial court's 
responsibility under Rule 104(a) to determine preliminary 
questions concerning the qualification of witnesses is largely 
vitiated by Rule 601 which makes all witnesses competent 
except where state law applied the rule of decision and 
declares a witness incompetent.’ Weinstein's Evidence, § 
104[03], pp. 104–26. With particular reference to any 
necessity for a preliminary or in camera hearing on the issue 
of witness competency, Weinstein's Evidence, § 601[04], 
pp. 601–28 states: 

‘Since Rule 601 abolishes all grounds for 
disqualifying a witness [except when state 
law furnishes the rule of decision], a 
preliminary hearing pursuant to Rule 104(a) 
for the purpose of 
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determining competency is usually no 
longer required. This does not mean that the 
trial judge no longer has any power to keep 
a witness from testifying. It merely means 
that the judge must shift his attention from 
the proposed witness to the proffered 
testimony; instead of ruling on the basis 
of competency he must recast the problem 
in terms of relevancy.’ 

Moreover, the authorities decided before the adoption of 
the Federal Rules of Evidence, generally have recognized that 
there is no requirement for an in camera preliminary hearing 
on the competency of witnesses.” 
United States v. Odom, 736 F.2d 104, 110–11 (4th Cir. 1984) 
 
 “All witnesses are presumed competent to testify even if 
they are ‘feeblemind [ed] or insan[e].’ United States v. 
Odom, 736 F.2d 104, 112 (4th Cir.1984); see 
also Fed.R.Evid. 601. The only permissible grounds for 
disqualifying a witness as incompetent are ‘that the witness 
does not have knowledge of the matters about which he is to 
testify, that he does not have the capacity to recall, or that 
he does not understand the duty to testify 
truthfully.” Odom, 736 F.2d at 112 (quoting United States v. 
Lightly, 677 F.2d 1027, 1028 (4th Cir.1982)). ‘Whether the 
witness has such competency is a matter for determination 
by the trial judge after such examination as he deems 
appropriate and his exercise of discretion in this regard is to 
be reversed only for clear error.’ “ 
United States v. Cassidy, 48 F. App'x 428, 445 (4th Cir. 2002) 
(citation omitted) 
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Rule 602. Need for Personal Knowledge 
 

A witness may testify to a matter only if evidence is 
introduced sufficient to support a finding that the witness 
has personal knowledge of the matter. Evidence to prove 
personal knowledge may consist of the witness’s own 
testimony. This rule does not apply to a witness’s expert 
testimony under Rule 703. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Case Law: 

“Rule 602, however, does not require that the witness' 
knowledge be positive or rise to the level of absolute 
certainty. Evidence is inadmissible under this rule only if in 
the proper exercise of the trial court's discretion it finds that 
the witness could not have actually perceived or observed 
that which he testifies to.” 
M. B. A. F. B. Fed. Credit Union v. Cumis Ins. Soc., Inc., 681 
F.2d 930, 932 (4th Cir. 1982) 
 

“Crews next contends that the district court erred in allowing 
the victim teller to testify that Crews made a motion as 
though he had a concealed weapon. Specifically, he argues 
the testimony was conjecture and violated Fed.R.Evid. 602, 
which requires that a witness have personal knowledge of 
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the matter. After the teller explained the motion she 
observed, the district court allowed her to testify that she 
thought Crews might have possessed a concealed weapon. 
The district court correctly ruled that the teller's 
interpretation of Crews's motion was relevant to the 
question of intimidation.” 
United States v. Crews, 443 F. App'x 834, 837 (4th Cir. 2011) 
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Rule 603. Oath or Affirmation to Testify Truthfully 
 

Before testifying, a witness must give an oath or affirmation 
to testify truthfully. It must be in a form designed to impress 
that duty on the witness’s conscience. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Rule 603 of the Federal Rules of Evidence provides that 
‘[b]efore testifying, every witness shall be required to declare 
that the witness will testify truthfully....’ Thus, testimony 
taken from a witness who has not given an oath or 
affirmation to testify truthfully is inadmissible. 
Fed.R.Evid. 603. Admission of inadmissible testimony over a 
party's objection is an abuse of discretion, recognized on 
appeal as error. See United States v. Odom, 736 F.2d 104, 
116 (4th Cir.1984) (holding that right to object on appeal to 
the failure to swear witnesses is waived when the objecting 
party voluntarily and knowingly refused at trial to object). As 
counsel for defendant did object at trial to the court's 
reliance on Camilletti's unsworn testimony, admission of the 
identification testimony was in error.” 
United States v. Hawkins, 76 F.3d 545, 551 (4th Cir. 1996) 
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Rule 604. Interpreter 
 

An interpreter must be qualified and must give an oath or 
affirmation to make a true translation. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“An interpreter in federal court ‘must be qualified and must 
give oath or affirmation to make a true translation.’ 
Fed.R.Evid. 604. In addressing an interpreter's fitness, ‘the 
fundamental question is normally one of qualification, not of 
veracity or fidelity. In the absence of special circumstances, 
the latter qualities are assumed.’ United States v. Perez, 651 
F.2d 268, 273 (5th Cir. Unit A Jul.1981). Ballesteros identifies 
no authority, and we have found none, precluding the use of 
the same translator for codefendants. Rather, other courts 
have found, even in the context of multidefendant trials, that 
codefendants are not entitled to 
separate interpreters. See United States v. Johnson, 248 F.3d 
655, 662–63 (7th Cir.2001). Moreover, we find no support in 
the record for Ballesteros' assertions of prejudice. Thus, we 
find no error, plain or otherwise, on the basis of 
the interpreters used in Ballesteros' criminal proceedings.” 
United States v. Ballesteros, 603 F. App'x 216, 217–18 (4th 
Cir. 2015)  
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Rule 605. Judge’s Competency as a Witness 
 

The presiding judge may not testify as a witness at the trial. 
A party need not object to preserve the issue. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Rule 606. Juror’s Competency as a Witness 
 

(a) At the Trial. A juror may not testify as a witness before 
the other jurors at the trial. If a juror is called to testify, the 
court must give a party an opportunity to object outside the 
jury’s presence. 

(b) During an Inquiry into the Validity of a Verdict or 
Indictment. 

(1) Prohibited Testimony or Other Evidence. During an 
inquiry into the validity of a verdict or indictment, a juror 
may not testify about any statement made or incident that 
occurred during the jury’s deliberations; the effect of 
anything on that juror’s or another juror’s vote; or any 
juror’s mental processes concerning the verdict or 
indictment. The court may not receive a juror’s affidavit or 
evidence of a juror’s statement on these matters. 

(2) Exceptions. A juror may testify about whether: 

(A) extraneous prejudicial information was 
improperly brought to the jury’s attention; 

(B) an outside influence was improperly brought to 
bear on any juror; or 

(C) a mistake was made in entering the verdict on the 
verdict form. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Pub. L. 94–149, §1(10), Dec. 12, 1975, 
89 Stat. 805; Mar. 2, 1987, eff. Oct. 1, 1987; 
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Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Thus, the legislative history demonstrates with uncommon 
clarity that Congress specifically understood, considered, and 
rejected a version of Rule 606(b) that would have allowed 
jurors to testify on juror conduct during deliberations, 
including juror intoxication. This legislative history provides 
strong support for the most reasonable reading of the 
language of Rule 606(b)—that juror intoxication is not an 
‘outside influence’ about which jurors may testify to impeach 
their verdict.” 
Tanner v. United States, 483 U.S. 107, 125, 107 S. Ct. 2739, 
2750, 97 L. Ed. 2d 90 (1987) 
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Rule 607. Who May Impeach a Witness 
 

Any party, including the party that called the witness, may 
attack the witness’s credibility. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1934; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“A party may impeach its own witness, Fed.R.Evid. 607, and 
it is generally recognized that the existence of a plea 
agreement ‘may be elicited by the prosecutor on direct 
examination so that the jury may assess the credibility of the 
witnesses the government asks them to believe.’ United 
States v. Halbert, 640 F.2d 1000, 1004 (9th Cir.1981). At least 
where the defendant plans to impeach a witness by showing 
the existence of a plea agreement, the government's direct 
examination need not be restricted to the scope of the 
defendant's intended cross-examination.” 
United States v. Henderson, 717 F.2d 135, 137 (4th Cir. 1983) 
 

“As the notes of the Advisory Committee and the 
Commentary in Weinstein's Evidence succinctly state, the 
effect of Rule 607 is to sweep away the traditional rule that 
a party may not impeach his own witness. 3 Weinstein's 
Evidence p. 607-3, and P 607(01), at 607-7 (1976 ed.). Since 
Prince William would have been authorized to impeach 
Taylor, had Prince William called Taylor as its witness, it 
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undoubtedly had that right when Taylor was called as a 
witness by Utility Control. Impeachment could have 
occurred, inter alia, by contradiction which might have been 
shown either by cross-examination or by contrary evidence 
from other sources. Id. P 607(05), at 607-50-51. 
Thus, under applicable federal law, Prince William had the 
right both to cross -examine Taylor and to present other 
proofs to show that his testimony did not accurately depict 
the true facts.” 
Util. Control Corp. v. Prince William Const. Co., 558 F.2d 716, 
720–21 (4th Cir. 1977) 
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Rule 608. A Witness’s Character For Truthfulness or 

Untruthfulness 
 

(a) Reputation or Opinion Evidence. A witness’s credibility 
may be attacked or supported by testimony about the 
witness’s reputation for having a character for truthfulness 
or untruthfulness, or by testimony in the form of an opinion 
about that character. But evidence of truthful character is 
admissible only after the witness’s character for truthfulness 
has been attacked. 

(b) Specific Instances of Conduct. Except for a criminal 
conviction under Rule 609, extrinsic evidence is not 
admissible to prove specific instances of a witness’s conduct 
in order to attack or support the witness’s character for 
truthfulness. But the court may, on cross-examination, allow 
them to be inquired into if they are probative of the 
character for truthfulness or untruthfulness of: 

(1) the witness; or 

(2) another witness whose character the witness being 
cross-examined has testified about. 

By testifying on another matter, a witness does not waive any 
privilege against self-incrimination for testimony that relates 
only to the witness’s character for truthfulness. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1935; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Mar. 27, 2003, eff. 
Dec. 1, 2003; Apr. 26, 2011, eff. Dec. 1, 
2011.) 
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 Explanation: 

The purpose of impeachment is to undermine a witness’s 
trustworthiness.  This can be done by showing the witness is 
a known liar, they have a prior criminal record, or they gave 
an inconsistent statement from what they are testifying 
today.  The question for the court is how can a party show 
that the witness is not trustworthy and at the same time, not 
lose focus on the trial at hand.  The defendant is on trial, not 
the witness. 

Rule 608 lays out the way a witness can be attacked for their 
character of truthfulness. 

Character 

You can go after the witness’s character by either opinion or 
reputation, but this has to be about the witness’s 
untruthfulness.  If someone attacks the truthful character of 
a witness, then the other party can put up evidence (in form 
of opinion or reputation) that the person does have a truthful 
character.  (You cannot bolster a witness’s credibility at any 
point.  They have to be attacked first). 

Past Conduct 

On cross examination, a party may ask the witness about 
specific conduct that makes them untrustworthy.  This will 
be conduct that is probative of truthfulness or 
untruthfulness.  But, that party cannot put up evidence if the 
witness denies it.  (You are stuck with the answer you get). 

Case Law: 

608(a): Reputation or Opinion 
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“Steve Colosi, a key government witness, was one of the 
Basic employees directly involved in the bid-rigging 
conspiracy. At trial he testified as to the events surrounding 
the conspiracy charged and the practices and attitudes of 
other Basic employees regarding bid rigging. Basic attempted 
to impeach Colosi's testimony by presenting the testimony of 
two witnesses as to their opinions of Colosi's honesty and 
trustworthiness. According to Basic's offer of proof, these 
witnesses would have testified that Colosi was neither 
honest nor trustworthy.  
The district court, however, refused to admit the evidence, 
stating that it had ‘absolutely no place in this case.’  Basic 
asserts that the district court erred in refusing to admit this 
evidence, and we agree.  Federal Rule of Evidence 608(a) 
expressly allows impeachment through opinion evidence of 
a witness's character for truthfulness.”   
United States v. Basic Const. Co., 711 F.2d 570, 574–75 (4th 
Cir. 1983) 
 
608(b): Specific Conduct 
 
“The rule recognizes that the trial court must have discretion 
to apply the overriding safeguards of rule 403 (excluding 
evidence if its probative value is substantially outweighed by 
dangers of prejudice, confusion or delay) and rule 611 
(barring harassment and undue embarrassment of a 
witness). The trial court's discretion is not, however, 
absolute; it may not foreclose a legitimate inquiry into a 
witness's credibility. Rule 608 authorizes inquiry only into 
instances of misconduct that are ‘clearly probative of 
truthfulness or untruthfulness,’ such as perjury, fraud, 
swindling, forgery, bribery, and embezzlement.  
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We recognize the broad discretion rule 608(b) grants to 
district courts in determining what matters may be raised on 
cross-examination. We hold, however, that the district court 
in this case erred in exercising that discretion because it 
mistakenly relied on United States v. Walton, 602 F.2d 1176 
(4 Cir. 1979), in ruling that defense counsel could not 
question Johnson about many of the fraudulent activities in 
which he had been involved. In Walton, we decided only that 
rule 608(b) proscribes the use of extrinsic evidence in cross-
examining a witness concerning ‘prior bad acts.’ Walton does 
not therefore address the proper scope of cross-examination 
under rule 608(b), and is irrelevant to a case such as this one 
not involving the attempted use of extrinsic evidence of past 
conduct. By relying on Walton, the district court failed to 
consider the proper factors to be employed in measuring the 
scope of cross-examination: the importance of the testimony 
to the government's case, the relevance of the conduct to 
the witness's truthfulness, and the danger of prejudice, 
confusion, or delay raised by evidence sought to be 
adduced.”   
United States v. Leake, 642 F.2d 715, 718–19 (4th Cir. 1981) 
(citation omitted) 
 
Plea agreement 
 
“The government's freedom to explore the details of its plea 
arrangements with its witnesses is not unlimited. As a 
general rule a witness's credibility may not be rehabilitated 
unless it first has been challenged.” 
United States v. Henderson, 717 F.2d 135, 137 (4th Cir. 1983) 
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Rule 609. Impeachment by Evidence of a Criminal 

Conviction 
 

(a) In General. The following rules apply to attacking a 
witness’s character for truthfulness by evidence of a criminal 
conviction: 

(1) for a crime that, in the convicting jurisdiction, was 
punishable by death or by imprisonment for more than 
one year, the evidence: 

(A) must be admitted, subject to Rule 403, in a civil 
case or in a criminal case in which the witness is not a 
defendant; and 

(B) must be admitted in a criminal case in which the 
witness is a defendant, if the probative value of the 
evidence outweighs its prejudicial effect to that 
defendant; and 

(2) for any crime regardless of the punishment, the 
evidence must be admitted if the court can readily 
determine that establishing the elements of the crime 
required proving — or the witness’s admitting — a 
dishonest act or false statement. 

(b) Limit on Using the Evidence After 10 Years. This 
subdivision (b) applies if more than 10 years have passed 
since the witness’s conviction or release from confinement 
for it, whichever is later. Evidence of the conviction is 
admissible only if: 

(1) its probative value, supported by specific facts and 
circumstances, substantially outweighs its prejudicial 
effect; and 
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(2) the proponent gives an adverse party reasonable 
written notice of the intent to use it so that the party has 
a fair opportunity to contest its use. 

(c) Effect of a Pardon, Annulment, or Certificate of 
Rehabilitation. Evidence of a conviction is not admissible if: 

(1) the conviction has been the subject of a pardon, 
annulment, certificate of rehabilitation, or other 
equivalent procedure based on a finding that the person 
has been rehabilitated, and the person has not been 
convicted of a later crime punishable by death or by 
imprisonment for more than one year; or 

(2) the conviction has been the subject of a pardon, 
annulment, or other equivalent procedure based on a 
finding of innocence. 

(d) Juvenile Adjudications. Evidence of a juvenile 
adjudication is admissible under this rule only if: 

(1) it is offered in a criminal case; 

(2) the adjudication was of a witness other than the 
defendant; 

(3) an adult’s conviction for that offense would be 
admissible to attack the adult’s credibility; and 

(4) admitting the evidence is necessary to fairly 
determine guilt or innocence. 

(e) Pendency of an Appeal. A conviction that satisfies this 
rule is admissible even if an appeal is pending. Evidence of 
the pendency is also admissible. 
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NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1935; Mar. 2, 1987, eff. Oct. 1, 1987; Jan. 26, 
1990, eff. Dec. 1, 1990; Apr. 12, 2006, eff. 
Dec. 1, 2006; Apr. 26, 2011, eff. Dec. 1, 
2011.) 

 Explanation: 

You can bring up a witness’s prior conviction to impeach if: 

 Carries over 1 year in prison (must also make 403 
finding: prejudicial v. probative) 

 Crime of dishonest act or false statement (comes in 
automatically, no 403) 

 If 10 years has passed since either conviction or 
release (whichever is later), then probative must 
substantially outweigh prejudicial.  And party must 
give written notice to use it. 

Case Law: 

“The history of Rule 609 was well chronicled in United States 
v. Smith, 551 F.2d 348 (D.C.Cir.1976), where the court 
emphasized that the Rule permits the impeachment of a 
witness by a prior felony conviction ‘only if the court 
determines that the probative value of admitting this 
evidence outweighs its prejudicial effect to the defendant.’ 
This language of the Rule, the court noted, places the burden 
upon the proponent of establishing that the 
prior conviction evidence should be admitted. This requires 
both a showing that the prior conviction involved an offense 
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which was ‘punishable by death or imprisonment in excess of 
one year,’ and that its probative value ‘outweighs its 
prejudicial effect to the defendant.’ Under Rule 609(a)(1) the 
admission of such evidence lies in the sound discretion of the 
trial judge who should make an explicit finding on the record 
with respect to admissibility after he has had the benefit of a 
recital ‘of the circumstances surrounding the admission of 
the evidence, and a statement of the date, nature and place 
of conviction.’”   
United States v. Cunningham, 638 F.2d 696, 697–98 (4th Cir. 
1981) 
 
“Attempted robbery is not a crime involving ‘dishonesty or 
false statement’ within the meaning of Rule 609(a)(2). If 
Gartrell's prior conviction is to be admitted at all, it must be 
admitted only after the court makes the determination 
prescribed in Rule 609(a)(1). 
The Conference Committee Report fully supports this 
position: 

By the phrase ‘dishonesty and false 
statement’ the Conference means crimes 
such as perjury or subornation of perjury, 
false statement, criminal fraud, 
embezzlement, or false pretense, or any 
other offense in the nature of crimen falsi, 
the commission of which involves some 
element of deceit, untruthfulness, or 
falsification bearing on the accused's 
propensity to testify truthfully. 

Numerous remarks made in the course of floor debate, set 
forth in the Appendix to this opinion, substantiate the 
interpretation that robbery may not be classified legitimately 
as an ‘offense in the nature of crimen falsi.’ Congress clearly 
intended the phrase to denote a fairly narrow subset of 
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criminal activity. Moreover, research into the derivation of 
the term ‘crimen falsi’ indicates that Congress's restrictive 
construction comports with historical practice. While 
commentators have uncovered some divergence between 
civil and common law usage, the expression has never been 
thought to comprehend robbery or other crimes involving 
force. Even in its broadest sense, the term ‘crimen falsi’ has 
encompassed only those crimes characterized by an element 
of deceit or deliberate interference with a court's 
ascertainment of truth. As graphically observed by Senator 
McClellan, robbery is not such a crime: 
There is no deceit in armed robbery. You take a gun, walk 
out, and put it in a man's face and say, ‘Give me your money,’ 
or walk up to the counter of the cashier and say, ‘this is a 
holdup; give me your money.’ There is no deceit in that. They 
are not lying. They mean business. They will murder you if 
you do not do it.”   
United States v. Smith, 551 F.2d 348, 362–63 (D.C. Cir. 1976) 
 
More than 10 years 
 
“Furthermore, evidence of a conviction of a crime is usually 
not admissible if more than ten years have passed ‘since the 
date of the conviction or of the release of the witness from 
the confinement imposed for that conviction, whichever is 
the later date.’  If more than ten years have passed, then a 
court may admit evidence of that conviction ‘only if (1) its 
probative value ... substantially outweighs its prejudicial 
effect; and (2) the proponent gives an adverse party 
reasonable written notice of the intent to use it so that the 
party has a fair opportunity to contest its use.’ If a court 
decides to admit evidence of a prior conviction for 
impeachment, ‘the impeaching party is generally limited to 
establishing the bare facts of the conviction: usually the 
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name of the offense, the date of the conviction, and the 
sentence.’”    
Kartman v. Markle, No. 5:10CV106, 2015 WL 3952639, at *5 
(N.D.W. Va. June 29, 2015) (citations and quotations 
omitted) 
 
“Courts should admit stale convictions very rarely and only in 
exceptional circumstances.”   
United States v. Gadsden, No. CRIM. WDQ-11-0302, 2013 WL 
3776994, at *5 (D. Md. July 17, 2013) (citation omitted) 

  



91 
 

Rule 610. Religious Beliefs or Opinions 
 

Evidence of a witness’s religious beliefs or opinions is not 
admissible to attack or support the witness’s credibility. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1936; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Contrary to Powell's assertions, the Government's 
questions were not designed to show that Powell's religious  
beliefs impaired his credibility, see Fed.R.Evid. 610, but 
rather the questions illustrated Powell's pattern of behavior 
and impeached Powell's attempt to paint himself as a pious 
person. Thus, the district court properly allowed the 
Government to pursue this line of questioning.” 
United States v. Powell, 42 F. App'x 565, 569–70 (4th Cir. 
2002) 
 

“Rule 610 of the Federal Rules of Evidence prohibits the use 
of evidence related to a witness's religious beliefs to support 
or attack the witness's credibility. Fed.R.Evid. 610. However, 
nothing in the rule proscribes references to religious matters 
for other legitimate purposes.” 
United States v. Argueta, 470 F. App'x 176, 180 (4th Cir. 
2012), as amended (Mar. 27, 2012)  
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Rule 611. Mode and Order of Examining Witnesses and 

Presenting Evidence 
 

(a) Control by the Court; Purposes. The court should exercise 
reasonable control over the mode and order of examining 
witnesses and presenting evidence so as to: 

(1) make those procedures effective for determining 
the truth; 

(2) avoid wasting time; and 

(3) protect witnesses from harassment or undue 
embarrassment. 

(b) Scope of Cross-Examination. Cross-examination should 
not go beyond the subject matter of the direct examination 
and matters affecting the witness’s credibility. The court may 
allow inquiry into additional matters as if on direct 
examination. 

(c) Leading Questions. Leading questions should not be used 
on direct examination except as necessary to develop the 
witness’s testimony. Ordinarily, the court should allow 
leading questions: 

(1) on cross-examination; and 

(2) when a party calls a hostile witness, an adverse 
party, or a witness identified with an adverse party. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1936; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 
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 Case Law: 

“Federal Rule of Evidence 611(a) gives broad discretion to 
the district court to control the ‘mode and order’ of 
interrogating witnesses and the presentation of evidence. 
Subsection (c) of Rule 611 states that leading questions 
should not be used on direct examination except as 
necessary to develop the witness' 
testimony. See Fed.R.Evid. 611(c). The Advisory Committee 
Notes to subsection (c) give great deference to the trial 
judge: ‘The matter clearly falls within the area of control by 
the judge over the mode and order of interrogation and 
presentation and accordingly is phrased in words of 
suggestion rather than command.’ 
Given the high degree of deference this court must allow a 
district court under Fed.R.Evid. 611, we conclude Thomas has 
failed to demonstrate reversible error in the district court's 
evidentiary rulings.” 
United States v. Thomas, 434 F. App'x 238 (4th Cir. 2011) 
 
“It is of course true, as the government reminds us, that 
federal judges need not sit silently during the presentation of 
evidence at trial. The Federal Rules of Evidence charge 
district courts with ‘exercis[ing] reasonable control over 
the mode and order of examining witnesses and presenting 
evidence,’ Fed. R. Evid. 611(a), and that authority extends to 
both ‘direct participation in the examination of witnesses’ 
and ‘commenting, with proper deference to the jury, upon 
the evidence.’ Sit-Set, A.G. v. Universal Jet Exchange, Inc., 
747 F.2d 921, 925 (4th Cir. 1984). Indeed, in discharging his 
or her duties, it may be incumbent on a trial judge to 
question a witness ‘for the purpose of developing the 
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facts,’ Hoffler v. United States, 231 F.2d 660, 661 (4th Cir. 
1956), or to ensure that the ‘case on trial is presented in such 
way as to be understood by the jury,’ United States v. Parodi, 
703 F.2d 768, 775 (4th Cir. 1983). Similarly, a judge may find 
it necessary to comment on the evidence presented at trial, 
in order to ‘assist the jury in understanding the facts and 
issues in dispute.’ United States v. Tello, 707 F.2d 85, 90 (4th 
Cir. 1983). And there is no question that in these core matters 
of trial management, a district court is granted broad 
discretion. See United States v. Godwin, 272 F.3d 659, 676 
(4th Cir. 2001). 
But there are limits to that discretion. See id. at 677 (with 
respect to judicial interventions in trial, ‘a judge has no 
impregnable cloak of immunity’ (quoting Wallace v. United 
States, 281 F.2d 656, 665 (4th Cir. 1960))). And as we have 
made clear, those limits are breached when judicial intrusion 
gives rise to an ‘appearance of bias or partiality,’ Parodi, 703 
F.2d at 776, creating for the jury ‘an impression of partiality’ 
or ‘apparent [ ] favor or disfavor for one side or the 
other,’ United States v. Head, 697 F.2d 1200, 1210 (4th Cir. 
1982). If a district court, through its questions of a witness, 
interjects a ‘negative impression’ of the defendant into a 
trial, or conveys ‘skepticism’ of the defendant or his 
evidence, then the court has crossed the line from active trial 
management to ‘unfairly lending the court's credibility’ to 
the government's case. Godwin, 272 F.3d at 678, 675, 674. 
We have applied that principle to find error when a district 
court becomes ‘overly involved,’ id. at 679, in one party's 
presentation of its case, giving rise to an appearance of 
partiality. Through a pattern of one-sided interruptions and 
questions of defense witnesses, for instance, a court may 
convey to the jury that it is on the side of the government.” 
United States v. Lefsih, 867 F.3d 459, 467 (4th Cir. 2017) 
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Rule 612. Writing Used to Refresh a Witness’s Memory 
 

(a) Scope. This rule gives an adverse party certain options 
when a witness uses a writing to refresh memory: 

(1) while testifying; or 

(2) before testifying, if the court decides that justice 
requires the party to have those options. 

(b) Adverse Party’s Options; Deleting Unrelated 
Matter. Unless 18 U.S.C. § 3500 provides otherwise in a 
criminal case, an adverse party is entitled to have the writing 
produced at the hearing, to inspect it, to cross-examine the 
witness about it, and to introduce in evidence any portion 
that relates to the witness’s testimony. If the producing party 
claims that the writing includes unrelated matter, the court 
must examine the writing in camera, delete any unrelated 
portion, and order that the rest be delivered to the adverse 
party. Any portion deleted over objection must be preserved 
for the record. 

(c) Failure to Produce or Deliver the Writing. If a writing is 
not produced or is not delivered as ordered, the court may 
issue any appropriate order. But if the prosecution does not 
comply in a criminal case, the court must strike the witness’s 
testimony or — if justice so requires — declare a mistrial. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1936; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

https://www.law.cornell.edu/jureeka/index.php?doc=U.S.C.&title=18&sec=3500&sec2=undefined&year=undefined
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 Explanation: 

This method is used when a witness is having troubling 
remembering a certain thing while on the stand.   

First: The witness claims they are having trouble 
remembering a certain thing. 

Second: The attorney asks them if a writing would 
help refresh their memory. 

Third: The attorney gives a copy of the writing to 
both the witness and the other attorney. 

Fourth:  After the witness looks over the writing, the 
attorney asks them if their memory is refreshed.   

Remember, the witness does not get to simply read the 
writing word for word out loud to the jury (unless the writing 
falls under the hearsay exception 803(5)).   

Also remember, the attorney who used the writing to refresh 
his witness’s memory does not get to submit the writing as 
evidence.  The opposing party may submit it though. 

Case Law: 

“Rule 612 of the new Federal Rules of Evidence entitles an 
adverse party to inspect a writing relied on to refresh the 
recollection of a witness while testifying. The Rule also 
authorizes disclosure of writings relied on 
to refresh recollection before testifying if the court deems it 
necessary in the interests of justice. The party obtaining the 
writing thereafter can use it in cross-examining the witness 
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and can introduce into evidence those portions that relate to 
the witness' testimony.”    
United States v. Nobles, 422 U.S. 225, 232 (1975) 
 
“The manner in which counsel may refresh a witness's 
recollection is largely within the discretion of the trial 
judge.  A witness's recollection may be properly refreshed by 
writings and papers which are not in themselves admissible 
in evidence, even if the witness himself did not prepare the 
document. United States v. Landof, 591 F.2d 36, 39 (9th Cir. 
1978) (use of FBI report to refresh recollection permitted).  
That the writing is not an original or that it was not made at 
the time of the event also does not bar use of the document 
to refresh recollection.  ‘Proper foundation for such 
procedure requires that the witness' recollection be 
exhausted.’  The only issues for the court to consider are 
whether the writing is ‘genuinely calculated to revive the 
witness' recollection, and whether the writing is reliable.’ A 
trial court does not abuse its discretion when it does not 
permit a witness to review notes for purposes of refreshing 
recollection where the court finds the notes unreliable.”   
Chretien By & Through Chretien v. Gen. Motors Corp., 959 
F.2d 231 (4th Cir. 1992) (citations omitted) 
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Rule 613. Witness’s Prior Statement 
 

(a) Showing or Disclosing the Statement During 
Examination. When examining a witness about the witness’s 
prior statement, a party need not show it or disclose its 
contents to the witness. But the party must, on request, 
show it or disclose its contents to an adverse party’s 
attorney. 

(b) Extrinsic Evidence of a Prior Inconsistent 
Statement. Extrinsic evidence of a witness’s prior 
inconsistent statement is admissible only if the witness is 
given an opportunity to explain or deny the statement and 
an adverse party is given an opportunity to examine the 
witness about it, or if justice so requires. This subdivision (b) 
does not apply to an opposing party’s statement under Rule 
801(d)(2). 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1936; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Explanation: 

An inconsistent prior statement can be admitted into 
evidence for impeachment purposes if: 

 It is a statement 
 It is inconsistent 
 Witness is able to explain or deny 

https://www.law.cornell.edu/rules/fre/rule_613#rule_801_d_2
https://www.law.cornell.edu/rules/fre/rule_613#rule_801_d_2
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 Opposing party able to examine witness about it 
 It passes 403 

Sworn or Unsworn?  If the judge lets the prior inconsistent 
statement in and that previous statement was sworn 
testimony, then go to hearsay Rule 801 (this evidence may 
be used substantively).  If the statement was not sworn, then 
the statement can only be used as impeachment evidence.  
The jury will get instructions explaining the difference. 

Case Law: 

A statement 
 
“For the same reasons, we conclude that a witness may not 
be impeached with a third party's characterization or 
interpretation of a prior oral statement unless the witness 
has subscribed to or otherwise adopted the statement as his 
own.”   
United States v. Saget, 991 F.2d 702, 710 (11th Cir. 1993) 
 
Inconsistent 
 
“A prior statement is inconsistent if it, ‘taken as a whole, 
either by what it says or by what it omits to say affords some 
indication that the fact was different from the testimony of 
the witness whom it sought to contradict.’  Weinstein's 
Federal Evidence § 613.04[1] (2d ed. 2001) (‘Any statement 
is inconsistent if under any rational theory it might lead to 
any relevant conclusion different from any other relevant 
conclusion resulting from anything the witness said.’).”   
United States v. Barile, 286 F.3d 749, 755 (4th Cir. 2002) 
(citation omitted) 
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Opportunity to explain 
 
“The record in the instant case demonstrates that Appellant 
was given the opportunity during cross-examination and 
questioning by his own counsel to explain his prior statement 
and why it was inconsistent with his testimony.”   
United States v. Lutz, 153 F.3d 723 (4th Cir. 1998) 
 
Specific conduct vs. Prior inconsistent statement 
 
“In Ling, the Court stated it is well-established law ‘that a 
defendant who voluntarily offers himself as a witness and 
testifies in his own behalf subjects himself to legitimate and 
pertinent cross-examination to test his veracity and 
credibility.’ However, the Court also held that when a 
defendant is cross-examined for the purpose of impeaching 
his credibility by proof of specific acts of past misconduct not 
the subject of a conviction, the examiner must be content 
with the witness' answer. The examiner may not, over 
objection, produce independent proof to show the falsity of 
such answer. This court has summarized the no extrinsic 
evidence rule by stating ‘the interrogator is bound by [the 
witness'] answers and may not contradict him.’ Although the 
cross-examiner may continue to press the defendant for an 
admission, he cannot call other witnesses to prove the 
misconduct after defendant's denial. 
Thus, under Ling and Rule 608(b), the prosecution could not 
offer extrinsic evidence of prior conduct to prove the falsity 
of an answer given. To the contrary, however, the present 
case is distinguishable from Ling because the tape-recorded 
evidence admitted in the instant action was Appellant's own 
prior statement, not prior conduct. As a prior statement, the 
tape recording was admissible as an admission by a party-
opponent under Rule 801(d)(2)(A) and as a prior inconsistent 
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statement under Rule 613(b) of the Federal Rules of 
Evidence.”   
United States v. Lutz, 153 F.3d 723 (4th Cir. 1998) (citation 
omitted) 
 
“Rule 613(b) permits the admission of a prior statement for 
impeachment purposes, so long as the prior statement is 
inconsistent, the witness is afforded an opportunity to 
explain or deny the prior statement, and the opposing party 
is permitted to interrogate the witness about such a 
statement.  Even if the requirements of Rule 613(b) are 
otherwise satisfied, a court is not obligated to admit the 
extrinsic evidence if, under Rule 403, its ‘probative value is 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.’”   
United States v. Barnes, 480 F. App'x 231, 235 (4th Cir. 2012) 
(citations omitted)  
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Rule 614. Court’s Calling or Examining a Witness 
 

(a) Calling. The court may call a witness on its own or at a 
party’s request. Each party is entitled to cross-examine the 
witness. 

(b) Examining. The court may examine a witness regardless 
of who calls the witness. 

(c) Objections. A party may object to the court’s calling or 
examining a witness either at that time or at the next 
opportunity when the jury is not present. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“First, ‘[q]uestions of trial management are quintessentially 
the province of the district courts.’ Smith, 452 F.3d at 
332; see also id. at 333 (‘[E]ven a stern and short-tempered 
judge's ordinary efforts at courtroom administration ... do 
not establish bias or partiality.’ (internal quotation marks 
omitted) (alteration in original)). The district court, pursuant 
to the Federal Rules of Evidence, has the obligation to control 
the courtroom to make the case clear for the jury.” 
United States v. Martinovich, 810 F.3d 232, 241 (4th Cir. 
2016) (citation omitted) 
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Rule 615. Excluding Witnesses 
 

At a party’s request, the court must order witnesses excluded 
so that they cannot hear other witnesses’ testimony. Or the 
court may do so on its own. But this rule does not authorize 
excluding: 

(a) a party who is a natural person; 

(b) an officer or employee of a party that is not a natural 
person, after being designated as the party’s representative 
by its attorney; 

(c) a person whose presence a party shows to be essential to 
presenting the party’s claim or defense; or 

(d) a person authorized by statute to be present. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Pub. L. 100–690, title 
VII, §7075(a), Nov. 18, 1988, 102 Stat. 4405; 
Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“The distinction rests instead on the fact that when a 
defendant becomes a witness, he has no constitutional right 
to consult with his lawyer while he is testifying. He has an 
absolute right to such consultation before he begins to 
testify, but neither he nor his lawyer has a right to have the 
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testimony interrupted in order to give him the benefit of 
counsel's advice. 
The reason for the rule is one that applies to all witnesses—
not just defendants. It is a common practice for a judge to 
instruct a witness not to discuss his or her testimony with 
third parties until the trial is completed.4 Such nondiscussion 
orders are a corollary of the broader rule that witnesses may 
be sequestered to lessen the danger that their testimony will 
be influenced by hearing what other witnesses have to say, 
and to increase the likelihood that they will 
confine themselves to truthful statements based on their 
own recollections.5 The defendant's constitutional right to 
confront the witnesses against him immunizes him from such 
physical sequestration.6 Nevertheless, when he assumes the 
role of a witness, the rules that generally apply to other 
witnesses—rules that serve the truth-seeking function of the 
trial—are generally applicable to him as well. Accordingly, it 
is entirely appropriate for a trial judge to decide, after 
listening to the direct examination of any witness, whether 
the defendant or a nondefendant, that cross-examination is 
more likely to elicit truthful responses if it goes forward 
without allowing the witness an opportunity to consult with 
third parties, including his or her lawyer.” 
Perry v. Leeke, 488 U.S. 272, 281–82, 109 S. Ct. 594, 600–01, 
102 L. Ed. 2d 624 (1989) 
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Article VII. Opinions and Expert Testimony 
 

Rule 701. Opinion Testimony by Lay Witnesses 
 

If a witness is not testifying as an expert, testimony in the 
form of an opinion is limited to one that is: 

(a) rationally based on the witness’s perception; 

(b) helpful to clearly understanding the witness’s testimony 
or to determining a fact in issue; and 

(c) not based on scientific, technical, or other specialized 
knowledge within the scope of Rule 702. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 
2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Case Law: 

“Federal Rule of Evidence 701 permits a lay witness to 
give opinion testimony that is ‘(a) rationally based on the 
perception of the witness, (b) helpful to a clear 
understanding of the witness' testimony or the 
determination of a fact in issue, and (c) not based on 
scientific, technical, or other specialized knowledge within 
the scope of Rule 702.’8 Fed.R.Evid. 701. Because 
Rule 701 ‘does not distinguish between expert and 
lay witnesses, but rather between expert and lay testimony,’ 

https://www.law.cornell.edu/rules/fre/rule_702
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Fed.R.Evid. 701 advisory committee's note, the line between 
lay opinion testimony under Rule 701 and expert testimony 
under Rule 702 ‘is a fine one,’ See also United States v. Ayala-
Pizarro, 407 F.3d, 25, 28 (1st Cir.2005)(noting that ‘[t]he line 
between expert testimony under Fed.R.Evid. 702 ... and 
lay opinion testimony under Fed.R.Evid. 701 ... is not easy to 
draw’).  As an example of the kinds of distinctions that 
Rule 701 makes, the Committee instructs that the rule would 
permit a lay witness with personal experience to testify that 
a substance appeared to be blood, but that it would not allow 
a lay witness to testify that bruising around the eyes is 
indicative of skull trauma. Fed.R.Evid. 701 advisory 
committee's note. 
As helpful as this example may be to our interpretive cause, 
the fine line remains. While we have noted that ‘[a] critical 
distinction between Rule 701 and Rule 702 testimony is that 
an expert witness must possess some specialized knowledge 
or skill or education that is not in possession of the 
jurors,’ Certain Underwriters at Lloyd's, London v. 
Sinkovich, 232 F.3d 200, 203 (4th Cir.2000), we also have 
acknowledged that the ‘subject matter of Rule 702 testimony 
need not be arcane or even especially difficult to 
comprehend,’ Kopf v. Skyrm, 993 F.2d 374, 377 (4th 
Cir.1993). The interpretive waters are muddier still: while 
lay opinion testimony must be based  on personal 
knowledge, see Fed.R.Evid. 701, ‘expert opinions may [also] 
be based on firsthand observation and experience.’ 29 
Charles Wright & Victor Gold, Federal Practice and 
Procedure: Evidence § 6253 (1997 & Supp.2006). At bottom, 
then, Rule 701 forbids the admission of expert testimony 
dressed in lay witness clothing, but it ‘does not interdict all 
inference drawing by lay witnesses.’ United States v. 
Santos, 201 F.3d 953, 963 (7th Cir.2000).” 
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United States v. Perkins, 470 F.3d 150, 155–56 (4th Cir. 2006) 
(citations omitted) 
 

“Fed.R.Evid. 701. This Court explored the line between 
Rule 701 and 702 in Perkins. We held 
‘lay opinion testimony must be based on personal 
knowledge.’ Perkins, 470 F.3d at 155–56. In order to 
adequately build a foundation for lay testimony, it must be 
‘based on the perception of the witness.’ TLT–Babcock Inc. v. 
Emerson Elec. Co., 33 F.3d 397, 400 (4th Cir.1994) (citing 
Fed.R.Evid. 701). ‘A critical distinction between Rule 701 and 
Rule 702 testimony is that an expert witness must possess 
some specialized knowledge or skill or education that is not 
in possession of the jurors.’  Certain Underwriters at Lloyd's, 
London v. Sinkovich, 232 F.3d 200, 203 (4th Cir.2000) 
(citation omitted). Therefore ‘[a]t bottom ... Rule 701 forbids 
the admission of expert testimony dressed in lay witness 
clothing.’ Perkins, 470 F.3d at 156. 
Here, we have exactly what Rule 701 forbids. The 
government called Agent Smith to testify regarding his 
interpretation of the wiretapped phone calls between 
Pickens and Johnson. In response to the defense's objection, 
the government elicited testimony on Smith's credentials 
and training, not his observations from the surveillance 
employed in this case. Furthermore, Agent Smith admitted 
that he did not participate in the surveillance during the 
investigation, but rather gleaned information from 
interviews with suspects and charged members of the 
conspiracy after listening to the phone calls. His post-hoc 
assessments cannot be credited as a substitute for the 
personal knowledge and perception required under Rule 
701. 
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The government's reliance on Perkins to support its 
argument in this case is misplaced. In Perkins, we found no 
abuse of discretion where the district court admitted the 
testimony of police officers regarding whether a fellow 
officer's use of force was reasonable at a particular crime 
scene. Though the Court acknowledged that ‘the line 
between lay opinion testimony under Rule 701 and expert 
testimony under Rule 702 is a fine one,’ 470 F.3d at 155, the 
basic mandate that Rule 701 testimony be based on personal 
knowledge remained a guiding principle. In that instance, 
where the testifying officers were at the scene in question, 
their opinions were based on their ‘contemporaneous 
perceptions’ and therefore satisfied the personal knowledge 
requirement of Rule 701. Id. at 156. By contrast, other 
officers who did not witness the officer's use of force could 
not provide lay testimony about whether or not it was 
reasonable, as they would be rendering expert opinion based 
on second-hand information. Id.” 
United States v. Johnson, 617 F.3d 286, 292–93 (4th Cir. 
2010) 
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Rule 702. Testimony by Expert Witnesses 
 

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of 
an opinion or otherwise if: 

(a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the 
evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 

(c) the testimony is the product of reliable principles and 
methods; and 

(d) the expert has reliably applied the principles and 
methods to the facts of the case. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“In Daubert, this Court held that Federal Rule of Evidence 
702 imposes a special obligation upon a trial judge to ‘ensure 
that any and all scientific testimony ... is not only relevant, 
but reliable.’ 509 U.S., at 589, 113 S.Ct. 2786. The initial 
question before us is whether this basic gatekeeping 
obligation applies only to ‘scientific’ testimony or to all 
expert testimony. We, like the parties, believe that it applies 
to all expert testimony… Daubert pointed out that Federal 
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Rules 702 and 703 grant expert witnesses testimonial 
latitude unavailable to other witnesses on the ‘assumption 
that the expert's opinion will have a reliable basis in the 
knowledge and experience of his discipline.’ Id., at 592, 113 
S.Ct. 2786 (pointing out that experts may testify to opinions, 
including those that are not based on firsthand knowledge or 
observation). The Rules grant that latitude to all experts, not 
just to ‘scientific’ ones.” 
Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147-148, 119 S. 
Ct. 1167, 1174, 143 L. Ed. 2d 238 (1999) 
 
“The inquiry envisioned by Rule 702 is, we emphasize, a 
flexible one.12 Its overarching subject is the scientific 
validity and thus the evidentiary relevance and reliability—of 
the principles that underlie a proposed submission. The 
focus, of course, must be solely on principles and 
methodology, not on the conclusions that they generate. 
Throughout, a judge assessing a proffer of expert scientific 
testimony under Rule 702 should also be mindful of other 
applicable rules. Rule 703 provides 
that expert opinions based on otherwise 
inadmissible hearsay are to be admitted only if the facts or 
data are ‘of a type reasonably relied upon by experts in the 
particular field in forming opinions or inferences upon the 
subject.’ Rule 706 allows the court at its discretion to procure 
the assistance of an expert of its own choosing. Finally, Rule 
403 permits the exclusion of relevant evidence ‘if its 
probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the 
jury....’ Judge Weinstein has explained: ‘Expert evidence can 
be both powerful and quite misleading because of the 
difficulty in evaluating it. Because of this risk, the judge in 
weighing possible prejudice against probative force under 
Rule 403 of the present rules exercises more control over 
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experts than over lay witnesses.’ Weinstein, 138 F.R.D., at 
632. 
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 594–95, 
113 S. Ct. 2786, 2797–98, 125 L. Ed. 2d 469 (1993) 
 

“In Lynch, we affirmed the district court's discretionary 
admittance of an expert's opinion concerning personal 
property assessments. Although the expert admitted that, to 
his knowledge, he was the only economist to employ certain 
data in an analysis of personal property assessments, we 
noted that ‘[a] court should not exclude expert testimony 
simply because it involves a new method or novel 
theory.’ Id. at 554. ‘Unless an exaggerated popular opinion of 
the accuracy of a particular technique makes its use 
prejudicial or likely to mislead the jury, it is better to admit 
relevant scientific evidence in the same manner as other 
expert testimony and allow its weight to be attacked by 
cross-examination and refutation.’ Id.” 
Tyger Const. Co. Inc. v. Pensacola Const. Co., 29 F.3d 137, 144 
(4th Cir. 1994) 
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Rule 703. Bases of an Expert’s Opinion Testimony 
 

An expert may base an opinion on facts or data in the case 
that the expert has been made aware of or personally 
observed. If experts in the particular field would reasonably 
rely on those kinds of facts or data in forming an opinion on 
the subject, they need not be admissible for the opinion to 
be admitted. But if the facts or data would otherwise be 
inadmissible, the proponent of the opinion may disclose 
them to the jury only if their probative value in helping the 
jury evaluate the opinion substantially outweighs their 
prejudicial effect. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 
2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Case Law: 

“Under that Rule, ‘basis evidence’ that is not admissible for 
its truth may be disclosed even in a jury trial under 
appropriate circumstances. The purpose for allowing this 
disclosure is that it may ‘assis[t] the jury to evaluate 
the expert's opinion.’ Advisory Committee's 2000 Notes on 
Fed. Rule Evid. 703, 28 U.S.C.App., p. 361. The 
Rule 703 approach, which was controversial when 
adopted,10 is based on the idea that the disclosure of basis 
evidence can help the factfinder understand the expert's 
thought process and determine what weight to give to 
the expert's opinion. For example, if the factfinder were to 
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suspect that the expert relied on factual premises with no 
support in the record, or that the expert drew an 
unwarranted inference from the premises on which the 
expert relied, then the probativeness or credibility of 
the expert's opinion would be seriously undermined. The 
purpose of disclosing the facts on which the expert relied is 
to allay these fears—to show that the expert's reasoning was 
not illogical, and that the weight of the expert's opinion does 
not depend on factual premises unsupported by other 
evidence in the record—not to prove the truth of the 
underlying facts.” 
Williams v. Illinois, 567 U.S. 50, 78, 132 S. Ct. 2221, 2239–40, 
183 L. Ed. 2d 89 (2012) 
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Rule 704. Opinion on an Ultimate Issue 
 

(a) In General — Not Automatically Objectionable. An 
opinion is not objectionable just because it embraces an 
ultimate issue. 

(b) Exception. In a criminal case, an expert witness must not 
state an opinion about whether the defendant did or did not 
have a mental state or condition that constitutes an element 
of the crime charged or of a defense. Those matters are for 
the trier of fact alone. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1937; Pub. L. 98–473, title II, §406, Oct. 12, 
1984, 98 Stat. 2067; Apr. 26, 2011, eff. Dec. 
1, 2011.) 

 Case Law: 

“Federal Rule of Evidence 704(a) provides that, with certain 
exceptions not relevant here, ‘testimony in the form of an 
opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be 
decided by the trier of fact.’ Rule 704(a) was designed 
specifically to abolish the ‘ultimate issue’ rule. 
Fed.R.Evid. 704 advisory committee's notes. The rule, 
however, ‘does not lower the bars so as to admit all 
opinions.’ Id. ‘As a condition to admissibility under 
Rule 704(a), testimony on ultimate issues must be otherwise 
admissible under the Rules of Evidence.’ Weinstein's Federal 
Evidence § 704.03[1] (2d ed.2001). Therefore, although 
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opinion testimony that embraces an ultimate issue cannot 
be excluded under Rule 704(a), it may be excludable on other 
grounds. See Torres v. County of Oakland, 758 F.2d 147, 150 
(6th Cir.1985) (‘The effect of Rule 704 is merely to remove 
the proscription against opinions on ultimate issues and to 
shift the focus to whether the testimony is otherwise 
admissible.’). As the advisory committee notes make clear, 

[u]nder Rule 701 and 702, opinions must be 
helpful to the trier of fact, and Rule 403 
provides for exclusion of evidence which 
wastes time. These provisions afford ample 
assurances against the admission of opinions 
which would merely tell the jury what result 
to reach, somewhat in the manner of the 
oath-helpers of an earlier day.” 

United States v. Barile, 286 F.3d 749, 759–60 (4th Cir. 2002) 
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Rule 705. Disclosing the Facts or Data Underlying an 

Expert’s opinion 

 

Unless the court orders otherwise, an expert may state an 
opinion — and give the reasons for it — without first 
testifying to the underlying facts or data. But the expert may 
be required to disclose those facts or data on cross-
examination. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1938; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 22, 
1993, eff. Dec. 1, 1993; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Case Law: 

“Rule 705 allows an expert to testify ‘in terms of opinion or 
inference and give reasons thereof without first testifying to 
the underlying facts or data, unless the court requires 
otherwise. The expert may in any event be required to 
disclose the underlying facts or data on cross-examination.’ 
An expert's opinion should be excluded when it is based on 
assumptions which are speculative and are not supported by 
the record. See Eastern Auto Distribs., Inc. v. Peugeot Motors 
of Am., 795 F.2d 329, 337 (4th Cir.1986). An expert's opinion 
as to damages must be causally related to the alleged harm.” 
Tyger Const. Co. Inc. v. Pensacola Const. Co., 29 F.3d 137, 142 
(4th Cir. 1994)  
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Rule 706. Court-Appointed Expert Witnesses 
 

(a) Appointment Process. On a party’s motion or on its own, 
the court may order the parties to show cause why expert 
witnesses should not be appointed and may ask the parties 
to submit nominations. The court may appoint any expert 
that the parties agree on and any of its own choosing. But the 
court may only appoint someone who consents to act. 

(b) Expert’s Role. The court must inform the expert of the 
expert’s duties. The court may do so in writing and have a 
copy filed with the clerk or may do so orally at a conference 
in which the parties have an opportunity to participate. The 
expert: 

(1) must advise the parties of any findings the expert 
makes; 

(2) may be deposed by any party; 

(3) may be called to testify by the court or any party; 
and 

(4) may be cross-examined by any party, including the 
party that called the expert. 

(c) Compensation. The expert is entitled to a reasonable 
compensation, as set by the court. The compensation is 
payable as follows: 

(1) in a criminal case or in a civil case involving just 
compensation under the Fifth Amendment, from any 
funds that are provided by law; and 
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(2) in any other civil case, by the parties in the 
proportion and at the time that the court directs — and 
the compensation is then charged like other costs. 

(d) Disclosing the Appointment to the Jury. The court may 
authorize disclosure to the jury that the court appointed the 
expert. 

(e) Parties’ Choice of Their Own Experts. This rule does not 
limit a party in calling its own experts. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1938; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“ART also contends that it was denied the opportunity to 
cross-examine the expert consulted by the special master, in 
violation of Fed.R.Evid. 706(a). It objects to the special 
master's adoption of the expert's opinion in the special 
master's findings regarding the useful life of the retrieval 
system… 
That ART never asked to cross-examine the expert during the 
special master's hearings is irrelevant, it argues, because it 
entered its request ‘at the earliest possible time, i.e., 
immediately upon first receipt of the Expert's Findings.’ 
ART agreed to the informal procedures used in the special 
master proceedings. It knew that the expert's opinions would 
influence the special master's findings, and that those 
findings would be conclusive. Had it so requested, it would 
have been entitled to review the expert's findings and cross-
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examine him before the special master's report was filed. But 
it did not. We will not construe Rule 706(a) to allow a party 
to undo the informal procedures to which it agreed simply 
because it is dissatisfied with the result.” 
Gilbane Bldg. Co. v. Fed. Reserve Bank of Richmond, 
Charlotte Branch, 80 F.3d 895, 905–06 (4th Cir. 1996) 
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Article VIII. Hearsay 
 

Rule 801. Definitions That Apply to This Article; 

Exclusions from Hearsay 
 

The following definitions apply under this article: 

(a) Statement. “Statement” means a person’s oral assertion, 
written assertion, or nonverbal conduct, if the person 
intended it as an assertion. 

(b) Declarant. “Declarant” means the person who made the 
statement. 

(c) Hearsay. “Hearsay” means a statement that: 

(1) the declarant does not make while testifying at the 
current trial or hearing; and 

(2) a party offers in evidence to prove the truth of the 
matter asserted in the statement. 

(d) Statements That Are Not Hearsay. A statement that 
meets the following conditions is not hearsay: 

(1) A Declarant-Witness’s Prior Statement. The 
declarant testifies and is subject to cross-examination 
about a prior statement, and the statement: 

(A) is inconsistent with the declarant’s testimony 
and was given under penalty of perjury at a trial, 
hearing, or other proceeding or in a deposition; 

(B) is consistent with the declarant’s testimony and 
is offered: 
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(i) to rebut an express or implied charge that the 
declarant recently fabricated it or acted from a 
recent improper influence or motive in so testifying; 
or 

(ii) to rehabilitate the declarant's credibility as a 
witness when attacked on another ground; or 

(C) identifies a person as someone the declarant 
perceived earlier. 

(2) An Opposing Party’s Statement. The statement is 
offered against an opposing party and: 

(A) was made by the party in an individual or 
representative capacity; 

(B) is one the party manifested that it adopted or 
believed to be true; 

(C) was made by a person whom the party 
authorized to make a statement on the subject; 

(D) was made by the party’s agent or employee on a 
matter within the scope of that relationship and while 
it existed; or 

(E) was made by the party’s coconspirator during 
and in furtherance of the conspiracy. 

The statement must be considered but does not by 
itself establish the declarant’s authority under (C); the 
existence or scope of the relationship under (D); or the 
existence of the conspiracy or participation in it under (E). 
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NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1938; Pub. L. 94–113, §1, Oct. 16, 1975, 89 
Stat. 576; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 
11, 1997, eff. Dec. 1, 1997; Apr. 26, 2011, eff. 
Dec. 1, 2011; Apr. 25, 2014, eff. Dec. 1, 
2014.) 

 

Explanation: 

What is hearsay?  An out of court statement offered to prove 
the truth of the matter asserted. 

 

What is not hearsay?   

 Prior inconsistent statement (sworn):  a witness can be 
impeached by a prior inconsistent statement they gave.  
If that prior statement was sworn testimony, then it can 
also be used as substantive evidence to prove the truth 
of what they previously said.  If the prior inconsistent 
statement was not sworn, then it can only be used to 
impeach (go back up to rule 613). 

 Prior consistent statement (not sworn):  

  Generally, you cannot bolster a witness’s credibility 
by showing that they previously said the same thing 
at an earlier date.  However, if the declarant is 
accused of recently changing their story (e.g. they 
were bribed to testify today), then you can introduce 
evidence of a prior statement that shows they have 
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been saying the same thing before the alleged 
bribery. 

 Rehabilitating the credibility of the declarant after 
attacked. 

 Prior identification of a person after perceiving that 
person (not sworn) 

 Admission by party opponent:  In a criminal case, 
generally anything the defendant has said is not hearsay.  
In a civil case, generally anything the plaintiff or 
defendant has said is not hearsay.  This also includes any 
statements by a coconspirator of the defendant during 
the conspiracy and in furtherance of the conspiracy.  
Remember, the statement is not hearsay if it is used 
against the other party. 

Case Law: 

“‘Hearsay’ is any statement that the declarant does not make 
at the instant trial that ‘a party offers in evidence to prove 
the truth of the matter asserted in the statement.’ Hearsay is 
inadmissible except as otherwise provided by federal rule or 
statute.  
The district court properly held that the news article offered 
by Greene was inadmissible hearsay. The declarant, the 
article's writer, did not attest before the district court that 
the statements printed in the article actually occurred; yet 
Greene attempts to offer the article as proof that the 
statements were made. This is hearsay. See Nooner v. 
Norris, 594 F.3d 592, 603 (8th Cir.2010) (‘Newspaper articles 
are rank hearsay’ (internal quotation marks omitted)). 
Greene's argument that the Mayor's statements in the 
newspaper article should be admitted as a 
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non hearsay statement by a party-opponent under 
Fed.R.Evid. 801(d)(2) fails to distinguish the Mayor's 
statement, which is not hearsay, from the conveyance of that 
statement in the newspaper article, which is hearsay.”  
Greene v. Scott, 637 F. App'x 749, 751–52 (4th Cir. 2016) 
 
Prior inconsistent statement 
 
“The South Carolina Court of Appeals noted that pursuant to 
Rule 801(d)(1) of the South Carolina Rules of Evidence, 
‘a prior statement by a witness is not hearsay and is 
admissible if [t]he declarant testifies at the trial or hearing 
and is subject to cross-examination concerning the 
statement, and the statement is inconsistent with the 
declarant’s testimony.’ Rice, 375 S.C. at 317, 652 S.E.2d at 
416. The court noted that in Rice’s case, however, ‘the 
admissibility of a prior inconsistent statement containing 
substantive evidence of third-party guilt requires further 
scrutiny,’ as the South Carolina Supreme Court ‘has imposed 
strict limitations on the admissibility of testimony indicating 
third-party guilt.’ ” 
Rice v. Warden, Leath Corr. Inst., No. 216CV02610RBHMGB, 
2017 WL 9250337, at *13 (D.S.C. July 31, 2017), report and 
recommendation adopted, No. 2:16-CV-02610-RBH, 2017 
WL 4250180 (D.S.C. Sept. 26, 2017) 
 
Prior consistent statement: recent fabrication  
 
“The prevailing common-law rule for more than a century 
before adoption of the Federal Rules of Evidence was that a 
prior consistent statement introduced to rebut a charge of 
recent fabrication or improper influence or motive was 
admissible if the statement had been made before the 
alleged fabrication, influence, or motive came into being, but 
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it was inadmissible if made afterwards. As Justice Story 
explained: ‘[W]here the testimony is assailed as a fabrication 
of a recent date, ... in order to repel such imputation, proof 
of the antecedent declaration of the party may be 
admitted.’“ 
Tome v. United States, 513 U.S. 150, 156, 115 S. Ct. 696, 700, 
130 L. Ed. 2d 574 (1995) 
 
Prior consistent statement 
 
“Defendant Heartland Express argues that Rule 801(d)(1)(B) 
applies only to the declarant testifying about his 
own prior statements. Therefore, Defendant argues, 
Rule 801(d)(1)(B) is inapplicable to Gibbs's testimony about 
her conversation with Palmore. However, Rule 801(d)(1)(B) 
does not bar the introduction of a prior consistent statement 
through the testimony of someone other than the declarant, 
so long as the declarant is available for cross examination 
about the statement at some time during the trial… see 
also 30B Michael H. Graham, Federal Practice And 
Procedure, § 7012 at 135 (2000) (‘Where admissible, the 
prior consistent statement may be testified to by either the 
witness himself or any other person with personal 
knowledge of the statement.’).” 
Gibbs v. Doe, No. 4:17-CV-00179-RBH, 2018 WL 5013596, at 
*2 (D.S.C. Oct. 16, 2018) 
 
Prior identification 
 
“Tulin also argues that Watson’s testimony about Fergile’s 
identification should have been excluded as hearsay. That is 
not correct. Fed. R. Evid. 801(d)(1)(C) provides that an out-
of-court statement that ‘identifies a person as someone 
the declarant perceived earlier’ is ‘not hearsay’ as long as 
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‘[t]he declarant testifies and is subject to cross-examination 
about [the] statement.’ Because Fergile testified and was 
available for cross, Watson’s testimony was not hearsay.” 
United States v. Saint Louis, 889 F.3d 145, 152 (4th Cir.), cert. 
denied, 139 S. Ct. 269, 202 L. Ed. 2d 179 (2018), and cert. 
denied sub nom. Tulin v. United States, 139 S. Ct. 270, 202 L. 
Ed. 2d 179 (2018) 
 
Admission by party opponent 
 
“In our view, however, the contents of the lost letter were 
admissible as admissions by a party opponent, which are 
excluded from the definition of hearsay. See Fed. R. Evid. 
801(d)(2)(A) (excluding from the definition of hearsay a 
statement offered against an opposing party that ‘was made 
by the party in an individual or representative capacity’). 
In United States v. Wills, 346 F.3d 476, 489-90 (4th Cir. 2003), 
we ruled that a defendant's own statements constitute 
admissions by a party opponent and are admissible pursuant 
to Rule 801(d)(2)(A). Furthermore, a letter ‘qualifies as an 
admission and is thus not hearsay.’ See United States v. 
Shorter, 54 F.3d 1248, 1260 (7th Cir. 1995). 
Because Waters was shown to have written the lost letter, 
the contents of the letter are Waters's own statements. The 
letter ‘qualifies as an admission,’ and the evidence of the lost 
letter written by Waters was thus an admission by a party 
opponent. See Shorter, 54 F.3d at 1260. As such, it was 
properly admitted pursuant to Rule 801(d)(2)(A).” 
United States v. Waters, 697 F. App'x 760, 765 (4th Cir. 
2017), cert. denied, 138 S. Ct. 705, 199 L. Ed. 2d 578 (2018) 
 
“Hearsay is ‘a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.’ 
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Fed.R.Evid. 801(c). Hearsay is generally inadmissible. 
Fed.R.Evid. 802. However, a statement offered against a 
party is not hearsay if it is a party's own statement. 
Fed.R.Evid. 801(d)(2). Here, the challenged statements were 
uttered by Moss; thus, the statements were not hearsay.” 
United States v. Moss, 445 F. App'x 632, 634 (4th Cir. 2011) 
 
Adoptive statement: Facebook post 
 
“To constitute an adoptive admission, the Government must 
be able to point to ‘sufficient foundational facts from which 
the jury could infer that the defendant ... acquiesced in the 
statement.’ United States v. Robinson, 275 F.3d 371, 383 (4th 
Cir. 2001) (emphasis added) (quoting United States v. Jinadu, 
98 F.3d 239, 244 (6th Cir. 1996)). Foundational facts were 
present here. Namely, Recio did not use quotation marks, 
attribute the lyric to the artist, or provide other signals to 
indicate to his Facebook audience that someone else 
authored the words in his post. Nor did he include additional 
explanation, commentary, or criticism that could refute an 
inference that he adopted the lyric as his own words. In 
addition, Recio slightly editorialized the song lyric. His post 
stated, ‘Kuz I’ll B Damn If My Life Get Took!!’; the original lyric 
is ‘cause I’ll be damned if I get my life took.’ Based on these 
facts, a jury could infer that by posting the lyric on Facebook, 
Recio meant to adopt it as his own words.” 
United States v. Recio, 884 F.3d 230, 234–35 (4th Cir. 2018) 
 
Adoptive statement 
 
“Rule 801(d)(2)(B) provides that ‘[a] statement is not 
hearsay’ if the statement is offered against a party and if the 
party against whom the statement is offered ‘has manifested 
an adoption [of] or belief in” the truth of the statement. 
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When a statement is offered as an adoptive 
admission, the primary inquiry is whether 
the statement was such that, under the 
circumstances, an innocent defendant 
would normally be induced to respond, and 
whether there are sufficient foundational 
facts from which the jury could infer that the 
defendant heard, understood, and 
acquiesced in the statement. 

United States v. Jinadu, 98 F.3d 239, 244 (6th Cir.1996). A 
party may manifest adoption of a statement in any number 
of ways, including [through] words, conduct, or silence.” 
United States v. Robinson, 275 F.3d 371, 382–83 (4th Cir. 
2001) 
 
Conspiracy 
 
“Under Fed.R.Evid. 801(c), hearsay is ‘a statement, other 
than one made by the declarant while testifying at the trial 
or hearing, offered in evidence to prove the truth of the 
matter asserted.’ A statement is not hearsay if it is ‘a 
statement by a co-conspirator of a party during the course 
and in furtherance of the conspiracy’ and is offered against 
that party. In order to admit a statement under 801(d)(2)(E), 
the moving party must show that (i) a conspiracy did, in fact, 
exist, (ii) the declarant and the defendant were members of 
the conspiracy, and (iii) the statement was made in the 
course of, and in furtherance, of the conspiracy.  Idle 
conversation that touches on, but does not further, the 
purposes of the conspiracy does not constitute a statement 
in furtherance of a conspiracy under Rule 801(d)(2)(E).”    
United States v. Pratt, 239 F.3d 640, 643 (4th Cir. 2001)  
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Rule 802. The Rule Against Hearsay 

 

Hearsay is not admissible unless any of the following 
provides otherwise: 

 a federal statute; 
 these rules; or 
 other rules prescribed by the Supreme Court. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1939; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Hearsay testimony is no less inadmissible now under FRE 
802 than it was under Queen v. Hepburn, 11 U.S. (7 Cranch.) 
290, 3 L.Ed. 348 (1813). The reasons for its exclusion are as 
true today as they were when Queen was decided, the 
human condition having changed little, if at all, with the 
passing years. The quotation from Queen, ‘[i]ts intrinsic 
weakness, its incompetency to satisfy the mind of the 
existence of the fact, and the frauds which might be 
practiced under its cover ...,’ Queen, 11 U.S. (7 Cranch.) at 
295, well states the case. 
Just as Queen, p. 295, set out certain exceptions to the 
hearsay rule, Congress in enacting the Federal Rules of 
Evidence also adopted certain exceptions. Unless hearsay 
evidence is admissible under one of the exceptions 
enumerated in the Rules, a rule of the Supreme Court or Act 
of Congress, it is nevertheless inadmissible under 
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FRE 802 subject only to the exception that the requirements 
of FRE 803(24) or 804(b)(5) are met.” 
United States v. McCall, 740 F.2d 1331, 1342–43 (4th Cir. 
1984) 
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Rule 803. Exceptions to the Rule Against Hearsay-

Regardless of Whether The Declarant is Available as a 

Witness 

 

The following are not excluded by the rule against hearsay, 
regardless of whether the declarant is available as a witness: 

(1) Present Sense Impression. A statement describing 
or explaining an event or condition, made while or 
immediately after the declarant perceived it. 

(2) Excited Utterance. A statement relating to a 
startling event or condition, made while the declarant was 
under the stress of excitement that it caused. 

(3) Then-Existing Mental, Emotional, or Physical 
Condition. A statement of the declarant’s then-existing 
state of mind (such as motive, intent, or plan) or 
emotional, sensory, or physical condition (such as mental 
feeling, pain, or bodily health), but not including a 
statement of memory or belief to prove the fact 
remembered or believed unless it relates to the validity or 
terms of the declarant’s will. 

(4) Statement Made for Medical Diagnosis or 
Treatment. A statement that: 

(A) is made for — and is reasonably pertinent to — 
medical diagnosis or treatment; and 

(B) describes medical history; past or present 
symptoms or sensations; their inception; or their 
general cause. 

(5) Recorded Recollection. A record that: 
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(A) is on a matter the witness once knew about but 
now cannot recall well enough to testify fully and 
accurately; 

(B) was made or adopted by the witness when the 
matter was fresh in the witness’s memory; and 

(C) accurately reflects the witness’s knowledge. 

If admitted, the record may be read into evidence but 
may be received as an exhibit only if offered by an adverse 
party. 

(6) Records of a Regularly Conducted Activity. A record 
of an act, event, condition, opinion, or diagnosis if: 

(A) the record was made at or near the time by — or 
from information transmitted by — someone with 
knowledge; 

(B) the record was kept in the course of a regularly 
conducted activity of a business, organization, 
occupation, or calling, whether or not for profit; 

(C) making the record was a regular practice of that 
activity; 

(D) all these conditions are shown by the testimony 
of the custodian or another qualified witness, or by a 
certification that complies with Rule 902(11) or (12) or 
with a statute permitting certification; and 

(E) neither the opponent does not show that 
the source of information nor or the method or 
circumstances of preparation indicate a lack of 
trustworthiness. 

https://www.law.cornell.edu/rules/fre/rule_803#rule_902_11
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(7) Absence of a Record of a Regularly Conducted 
Activity. Evidence that a matter is not included in a record 
described in paragraph (6) if: 

(A) the evidence is admitted to prove that the matter 
did not occur or exist; 

(B) a record was regularly kept for a matter of that 
kind; and 

(C) neither the opponent does not show that 
the possible source of the information nor or  other 
circumstances indicate a lack of trustworthiness. 

(8) Public Records. A record or statement of a public 
office if: 

(A) it sets out: 

(i) the office’s activities; 

(ii) a matter observed while under a legal duty to 
report, but not including, in a criminal case, a matter 
observed by law-enforcement personnel; or 

(iii) in a civil case or against the government in a 
criminal case, factual findings from a legally 
authorized investigation; and 

(B) neither the opponent does not show that 
the source of information nor or other circumstances 
indicate a lack of trustworthiness. 

(9) Public Records of Vital Statistics. A record of a birth, 
death, or marriage, if reported to a public office in 
accordance with a legal duty. 
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(10) Absence of a Public Record. Testimony — or a 
certification under Rule 902 — that a diligent search failed 
to disclose a public record or statement if: 

(A) the testimony or certification is admitted to 
prove that 

(i) the record or statement does not exist; or 

(ii) a matter did not occur or exist, if a public office 
regularly kept a record or statement for a matter of 
that kind; and 

(B) in a criminal case, a prosecutor who intends to 
offer a certification provides written notice of that 
intent at least 14 days before trial, and the defendant 
does not object in writing within 7 days of receiving the 
notice — unless the court sets a different time for the 
notice or the objection. 

(11) Records of Religious Organizations Concerning 
Personal or Family History. A statement of birth, 
legitimacy, ancestry, marriage, divorce, death, 
relationship by blood or marriage, or similar facts of 
personal or family history, contained in a regularly kept 
record of a religious organization. 

(12) Certificates of Marriage, Baptism, and Similar 
Ceremonies. A statement of fact contained in a certificate: 

(A) made by a person who is authorized by a religious 
organization or by law to perform the act certified; 

(B) attesting that the person performed a marriage 
or similar ceremony or administered a sacrament; and 

(C) purporting to have been issued at the time of the 
act or within a reasonable time after it. 
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(13) Family Records. A statement of fact about 
personal or family history contained in a family record, 
such as a Bible, genealogy, chart, engraving on a ring, 
inscription on a portrait, or engraving on an urn or burial 
marker. 

(14) Records of Documents That Affect an Interest in 
Property. The record of a document that purports to 
establish or affect an interest in property if: 

(A) the record is admitted to prove the content of 
the original recorded document, along with its signing 
and its delivery by each person who purports to have 
signed it; 

(B) the record is kept in a public office; and 

(C) a statute authorizes recording documents of that 
kind in that office. 

(15) Statements in Documents That Affect an Interest 
in Property. A statement contained in a document that 
purports to establish or affect an interest in property if the 
matter stated was relevant to the document’s purpose — 
unless later dealings with the property are inconsistent 
with the truth of the statement or the purport of the 
document. 

(16) Statements in Ancient Documents. A statement in 
a document that was prepared before January 1, 1998, 
and whose authenticity is established. 

(17) Market Reports and Similar Commercial 
Publications. Market quotations, lists, directories, or 
other compilations that are generally relied on by the 
public or by persons in particular occupations. 
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(18) Statements in Learned Treatises, Periodicals, or 
Pamphlets. A statement contained in a treatise, 
periodical, or pamphlet if: 

(A) the statement is called to the attention of an 
expert witness on cross-examination or relied on by the 
expert on direct examination; and 

(B) the publication is established as a reliable 
authority by the expert’s admission or testimony, by 
another expert’s testimony, or by judicial notice. 

If admitted, the statement may be read into evidence 
but not received as an exhibit. 

(19) Reputation Concerning Personal or Family 
History. A reputation among a person’s family by blood, 
adoption, or marriage — or among a person’s associates 
or in the community — concerning the person’s birth, 
adoption, legitimacy, ancestry, marriage, divorce, death, 
relationship by blood, adoption, or marriage, or similar 
facts of personal or family history. 

(20) Reputation Concerning Boundaries or General 
History. A reputation in a community — arising before the 
controversy — concerning boundaries of land in the 
community or customs that affect the land, or concerning 
general historical events important to that community, 
state, or nation. 

(21) Reputation Concerning Character. A reputation 
among a person’s associates or in the community 
concerning the person’s character. 

(22) Judgment of a Previous Conviction. Evidence of a 
final judgment of conviction if: 
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(A) the judgment was entered after a trial or guilty 
plea, but not a nolo contendere plea; 

(B) the conviction was for a crime punishable by 
death or by imprisonment for more than a year; 

(C) the evidence is admitted to prove any fact 
essential to the judgment; and 

(D) when offered by the prosecutor in a criminal case 
for a purpose other than impeachment, the judgment 
was against the defendant. 

The pendency of an appeal may be shown but does not 
affect admissibility. 

(23) Judgments Involving Personal, Family, or General 
History, or a Boundary. A judgment that is admitted to 
prove a matter of personal, family, or general history, or 
boundaries, if the matter: 

(A) was essential to the judgment; and 

(B) could be proved by evidence of reputation. 

(24) [Other Exceptions.] [Transferred to Rule 807.] 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1939; Pub. L. 94–149, §1(11), Dec. 12, 1975, 
89 Stat. 805; Mar. 2, 1987, eff. Oct. 1, 1987; 
Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 17, 
2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. 
Dec. 1, 2011; Apr. 16, 2013, eff. Dec. 1, 
2013; Apr. 25, 2014, eff. Dec. 1, 2014; Apr. 
27, 2017, eff. Dec. 1, 2017.) 
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 Explanation: 

Even if it is hearsay, we will still let it in if it falls under one of 
these 23 exceptions.  The reasoning is that these 23 different 
types of hearsay are so reliable, that the court does not need 
the person who actually said it to be at trial to testify. 

Take note:  Crawford and the confrontation clause usually 
arise when a hearsay statement is being discussed.  Crawford 
applies to statements that are A.) Offered for its truth and B.) 
Testimonial.  If the statement checks both of those, then the 
declarant of that statement has to either A.) Testify at trial or 
B.) Unavailable and had a prior opportunity to be cross 
examined. 

Crawford is a constitutional issue and must be ruled on 
before deciding any rules of evidence issues.  (Remember, 
the Sixth Amendment does not apply to civil cases). 

Case Law: 

Crawford 
 
“The Supreme Court has interpreted the Confrontation 
Clause of the Sixth Amendment as barring ‘admission 
of testimonial statements of a witness who did not appear at 
trial unless he was unavailable to testify, and the defendant 
had a prior opportunity for cross-
examination.’  As Crawford and later Supreme Court cases 
make clear, a statement must be ‘testimonial’ to be 
excludable under the Confrontation Clause.  This limitation is 
grounded in the text and history of the Sixth Amendment, 
which ‘applies to witnesses against the accused—in other 
words, those who bear testimony.’  
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While the Supreme Court has yet to spell out a 
comprehensive definition of the term ‘testimonial,’ it has 
provided guidance as to its meaning. To begin, 
in Crawford, the Court set forth three formulations of the 
‘core class of testimonial statements’: One, ‘ex parte in-court 
testimony or its functional equivalent—that is, material such 
as affidavits, custodial examinations, prior testimony that the 
defendant was unable to cross-examine, or similar pretrial 
statements that declarants would reasonably expect to be 
used prosecutorially’; two, ‘extrajudicial statements ... 
contained in formalized testimonial materials, such as 
affidavits, depositions, prior testimony, or confessions’; and 
three, ‘statements that were made under circumstances 
which would lead an objective witness reasonably to believe 
that the statement would be available for use at a later 
trial.’”   
United States v. Udeozor, 515 F.3d 260, 268 (4th Cir. 2008) 
(citations and quotations omitted) 
 
“Whatever else the term covers, it applies at a minimum to 
prior testimony at a preliminary hearing, before a grand jury, 
or at a former trial; and to police interrogations.”   
Crawford v. Washington, 541 U.S. 36, 68 (2004). 
 
“The Court further clarified the meaning of ‘testimonial’ 
in Davis v. Washington, 547 U.S. 813, 126 S.Ct. 2266, 165 
L.Ed.2d 224 (2006), stating that courts should also consider 
the ‘primary purpose’ of the statement. A statement is not 
testimonial, for example, if its ‘primary purpose ... is to 
enable police assistance to meet an on-going emergency.’  A 
statement is testimonial, on the other hand, ‘when the 
circumstances objectively indicate ... that 
the primary purpose of the [statement] is to establish or 
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prove past events potentially relevant to later criminal 
prosecution.’”    
United States v. Washington, 498 F.3d 225, 234 (4th Cir. 
2007) 
 
Civil Cases 
 
“But the Sixth Amendment does not govern civil cases.”  
Turner v. Rogers, 564 U.S. 431, 441 (2011) 
 
Present sense impression/Excited utterance 
 
“ ‘The underlying rationale of the present sense impression 
exception is that substantial contemporaneity of event and 
statement minimizes unreliability due to defective 
recollection or conscious fabrication. There is no per se rule 
indicating what time interval is too long under Rule 
803(1)....’” 
United States v. Parker, 936 F.2d 950, 954 (7th Cir. 1991) 
(citation omitted) 
 
“The district court allowed the first hearsay statement, that 
Jackson was threatening to shoot family members, into 
evidence under the present sense impression 
exception, see Fed.R.Evid. 803(1), and the excited utterance 
exception, see Fed.R.Evid. 803(2). A present sense 
impression is ‘[a] statement describing or explaining an event 
or condition made while the declarant was perceiving the 
event or condition, or immediately thereafter.’ Fed.R.Evid. 
803(1). An excited utterance is ‘[a] statement relating to a 
startling event or condition made while the declarant was 
under the stress of excitement caused by the event or 
condition.’ Fed.R.Evid. 803(2); see Morgan v. Foretich, 846 
F.2d 941, 947 (4th Cir.1988) (the Government must prove 
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that the declarant had experienced a startling event and that 
the utterance was made while the declarant was still under 
the stress or the excitement of the event). The district court 
reasoned that Ms. Jackson, the declarant, was describing an 
event that was both ongoing and startling. We agree. Ms. 
Jackson blurted out to Officer D'Ovidio that Jackson was 
threatening to kill members of her family immediately upon 
the officer's arrival to the home. At that same time, Officer 
D'Ovidio observed Jackson engaged in a heated argument 
with his sister. Moreover, considering the seriousness of 
Jackson's threats, as evidenced by his mother's decision to 
seek police assistance, we cannot say that the district court 
abused its discretion in concluding that Ms. Jackson's 
statement at that time was admissible either as a description 
of ongoing events or as an excited utterance made while 
under stress. 
As to the second hearsay statement, that Jackson ‘had a gun,’ 
viewing all facts in the light most favorable to the 
Government, we can assume that her statement was made 
immediately after the officers separated her and Jackson 
after he assaulted her. Officer D'Ovidio reported that Jackson 
‘became engaged in an argument with his mother. It was the 
same yelling. He was very aggressive in his actions and his 
manners and his words. Cursing. We separated he [sic] and 
his mother .... to de-escalate the situation.’ (J.A. at 20-21.) It 
was immediately after this altercation that Ms. Jackson 
spoke of the gun. We agree with the district court that ‘the 
event itself is an adequate foundation’ for admission of the 
statement as an excited utterance.” 
United States v. Jackson, 124 F.3d 607, 618 (4th Cir. 1997) 
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State of mind 

“The determination whether a statement qualifies for 
admission under the state of mind exception involves a fact-
sensitive inquiry.  Forward-looking statements of intent are 
admissible, but backward-looking statements of memory are 
not. For this reason, statements describing a declarant's 
then-existing state of mind are admissible, but statements 
about the declarant's reasons for having 
that state of mind are inadmissible.    
The state of mind described also must be shown to have 
been contemporaneous with the statement. See United 
States v. Hayat, 710 F.3d 875, 895–96 (9th Cir. 2013) 
(describing circumstances in which a description of past 
intent could also be understood as communicating present 
intent).”   
United States v. Liu, 654 F. App'x 149, 154 (4th Cir.) (2016) 
(citation omitted) 
 

Medical diagnosis 

“The hearsay exception for statements made for purposes 
of medical diagnosis or treatment is based on the rationale 
that ‘the declarant's motive guarantees [the statements'] 
trustworthiness’ since treatment will depend on what is 
reported. Weinstein & Berger, supra, at 803–144. The two-
part test set forth for admitting these hearsay statements is 
(1) ‘the declarant's motive in making the statement must be 
consistent with the purposes of promoting treatment’; and, 
(2) ‘the content of the statement must be such as is 
reasonably relied on by a physician17 in treatment or 
diagnosis.’ “ 
Morgan v. Foretich, 846 F.2d 941, 949 (4th Cir. 1988) (citation 
omitted) 
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Recorded recollection 

“Federal Rule of Evidence 803(5) excepts from 
the hearsay rule a recorded recollection. Admission of 
portions of grand jury testimony is a proper use of 
the recorded recollection exception. See United States v. 
Barrow, 363 F.2d 62, 67 (3d Cir.1966). To be admitted, the 
Government must establish the foundation requirements 
that (1) the witness once had knowledge about the matters 
in the document, (2) the witness now has insufficient 
recollection to testify fully and accurately, and (3) the record 
was made at a time when the matter was fresh in the 
witness' memory and reflected the witness' knowledge 
correctly.” 
United States v. Shorter, 188 F.3d 505 (4th Cir. 1999) 
 

Business records 

“To qualify for the business records exception, the document 
must be prepared by someone acting ‘in the course of 
a regularly conducted business activity.’ Fed.R.Evid. 803(6). 
‘If, however, the supplier of the information does not act in 
the regular course, an essential link is broken; the assurance 
of accuracy does not extend to the information itself, and the 
fact that it may be recorded with scrupulous accuracy is of no 
avail.’ “ 
Rowland v. Am. Gen. Fin., Inc., 340 F.3d 187, 194–95 (4th Cir. 
2003) 
 
Public records 

“In Melendez-Diaz, the Court stated that ‘[b]usiness 
and public records are generally admissible absent 
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confrontation not because they qualify under an exception 
to the hearsay rule, but because—having been created for 
the administration of an entity’s affairs and not for the 
purpose of establishing or proving some fact at trial—they 
are not testimonial.’ Id. at 324, 129 S.Ct. 2527. However, the 
Court also noted that it had previously ‘held that an accident 
report created by an employee of a railroad company did not 
qualify as a business record because, although kept in the 
regular course of the railroad’s operations, it was calculated 
for use essentially in the court, not in the business.’ Id. at 
321, 129 S.Ct. 2527.”  
United States v. Bland, 728 F. App'x 194, 196 (4th Cir. 
2018), cert. denied, No. 18-6791, 2019 WL 113447 (U.S. Jan. 
7, 2019) 
 
Absence of a public record 

“All of the exhibits were sponsored by employees at the IRS' 
Philadelphia Service Center. Appellants' primary argument is 
that these employees are not the ‘custodians’ of the data 
stored in the mainframe computer in Martinsburg…The 
challenged exhibits satisfy this exception to hearsay. The IRS 
regularly makes and preserves computer ‘data compilations’ 
about taxpayers. The certificates disclose the 
‘nonoccurrence ... of a matter’ which would have been 
included in the data compilation. 
Appellants' arguments about the ‘custodian’ of the record 
are weak. Rule 803(10) simply requires a ‘diligent search.’ “ 
United States v. Bowers, 920 F.2d 220, 223 (4th Cir. 1990) 
 

  



145 
 

Rule 804. Exceptions to The Rule Against Hearsay-When 

The Declarant is Unavailable as a Witness 

 

(a) Criteria for Being Unavailable. A declarant is considered 
to be unavailable as a witness if the declarant: 

(1) is exempted from testifying about the subject 
matter of the declarant’s statement because the court 
rules that a privilege applies; 

(2) refuses to testify about the subject matter despite a 
court order to do so; 

(3) testifies to not remembering the subject matter; 

(4) cannot be present or testify at the trial or hearing 
because of death or a then-existing infirmity, physical 
illness, or mental illness; or 

(5) is absent from the trial or hearing and the 
statement’s proponent has not been able, by process or 
other reasonable means, to procure: 

(A) the declarant’s attendance, in the case of a 
hearsay exception under Rule 804(b)(1) or (6); or 

(B) the declarant’s attendance or testimony, in the 
case of a hearsay exception under Rule 804(b)(2), (3), 
or (4). 

But this subdivision (a) does not apply if the statement’s 
proponent procured or wrongfully caused the declarant’s 
unavailability as a witness in order to prevent the declarant 
from attending or testifying. 

https://www.law.cornell.edu/rules/fre/rule_804#rule_804_b_1
https://www.law.cornell.edu/rules/fre/rule_804#rule_804_b_6
https://www.law.cornell.edu/rules/fre/rule_804#rule_804_b_2
https://www.law.cornell.edu/rules/fre/rule_804#rule_804_b_3
https://www.law.cornell.edu/rules/fre/rule_804#rule_804_b_4
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(b) The Exceptions. The following are not excluded by the 
rule against hearsay if the declarant is unavailable as a 
witness: 

(1) Former Testimony. Testimony that: 

(A) was given as a witness at a trial, hearing, or lawful 
deposition, whether given during the current 
proceeding or a different one; and 

(B) is now offered against a party who had — or, in a 
civil case, whose predecessor in interest had — an 
opportunity and similar motive to develop it by direct, 
cross-, or redirect examination. 

(2) Statement Under the Belief of Imminent Death. In 
a prosecution for homicide or in a civil case, a statement 
that the declarant, while believing the declarant’s death 
to be imminent, made about its cause or circumstances. 

(3) Statement Against Interest. A statement that: 

(A) a reasonable person in the declarant’s position 
would have made only if the person believed it to be 
true because, when made, it was so contrary to the 
declarant’s proprietary or pecuniary interest or had so 
great a tendency to invalidate the declarant’s claim 
against someone else or to expose the declarant to civil 
or criminal liability; and 

(B) is supported by corroborating circumstances that 
clearly indicate its trustworthiness, if it is offered in a 
criminal case as one that tends to expose the declarant 
to criminal liability. 

(4) Statement of Personal or Family History. A 
statement about: 
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(A) the declarant’s own birth, adoption, legitimacy, 
ancestry, marriage, divorce, relationship by blood, 
adoption, or marriage, or similar facts of personal or 
family history, even though the declarant had no way of 
acquiring personal knowledge about that fact; or 

(B) another person concerning any of these facts, as 
well as death, if the declarant was related to the person 
by blood, adoption, or marriage or was so intimately 
associated with the person’s family that the declarant’s 
information is likely to be accurate. 

(5) [Other Exceptions.] [Transferred to Rule 807.] 

(6) Statement Offered Against a Party That Wrongfully 
Caused the Declarant’s Unavailability. A statement 
offered against a party that wrongfully caused — or 
acquiesced in wrongfully causing — the declarant’s 
unavailability as a witness, and did so intending that 
result. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1942; Pub. L. 94–149, §1(12), (13), Dec. 12, 
1975, 89 Stat. 806; Mar. 2, 1987, eff. Oct. 1, 
1987; Pub. L. 100–690, title VII, §7075(b), 
Nov. 18, 1988, 102 Stat. 4405; Apr. 11, 1997, 
eff. Dec. 1, 1997; Apr. 28, 2010, eff. Dec. 1, 
2010; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Explanation: 

Even if it is hearsay, we will still let it in if it falls under one of 
these 5 exceptions.  However, because these types of 

https://www.law.cornell.edu/rules/fre/rule_807
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hearsay are not as reliable as the previous exceptions (803), 
then the rules require the party to show why the declarant is 
not available to explain why he said what he said.  The three 
most common exceptions: 

 Former testimony under oath in court (similar 
motives in direct/cross in previous testimony) 

 Statement when he thought he was about to die 

 Statement against interest   

The reasoning: why would someone lie if they are under 
oath, thought they were going to die, or say something 
negative about themselves? 

Also look to Crawford for Sixth Amendment issues (Rule 803 
above). 

Case Law: 

Unavailable 

“Rule 804(b)(1), Fed. R. Evid., allows the admission into 
evidence of a hearsay statement from 
an unavailable witness who previously testified at a trial, that 
is offered against a defendant who had an opportunity to 
challenge the declarant on cross-examination. A declarant 
is unavailable if ‘the statement's proponent has not been 
able, by process or other reasonable means, to procure the 
declarant's attendance.’ Fed. R. Evid. 804(a)(5)(A). For 
purposes of the Confrontation Clause, ‘[t]he ultimate 
question is whether the witness is unavailable despite good-
faith efforts undertaken prior to trial to locate and present 
that witness.’ Ohio v. Roberts, 448 U.S. 56, 74, 100 S.Ct. 2531, 
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65 L.Ed.2d 597 (1980), abrogated on other grounds 
by Crawford, 541 U.S. at 36, 124 S.Ct. 1354.” 
United States v. Garcia, 665 F. App'x 283, 286 (4th Cir. 2016) 
 
Former testimony 
 
“Further SCRE 804(b)(1) states that former testimony is not 
excluded by the hearsay rule if the: 

 ‘Former Testimony: Testimony given as a 
witness at another hearing of the same or a 
different proceeding ... taken in accordance 
with law in the course of the same or 
another proceeding, if the party against 
whom the testimony is now offered ... had 
an opportunity and similar motive to 
develop the testimony by direct, cross, or 
redirect examination.’ 

(emphasis added). This Court finds that under the rules of 
evidence the right to cross examine a witness follows 
a party not the individual attorney.” 
Sanders v. Warden of Allendale Corr. Inst., No. 
217CV01819HMHMGB, 2018 WL 4523205, at *31–32 (D.S.C. 
July 13, 2018) 
 
Imminent Death 
 
“The court agrees with Officer Finch. Under Federal Rule of 
Evidence 804(b)(2), a dying declaration is admissible as an 
exception to the prohibition against hearsay only if: 1) the 
declarant is unavailable; 2) the declarant made the 
statement while believing death to be imminent; and 3) the 
statement was about the cause or circumstances of the 
declarant's death. ‘To make out a dying declaration, the 
declarant must have spoken without hope of recovery and in 
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the shadow of impending death.’ Shepard v. United 
States, 290 U.S. 96, 99, 54 S.Ct. 22, 78 L.Ed. 196 (1933). The 
declarant's state of mind is decisive: he ‘must have spoken 
with the consciousness of a swift and certain doom.’ Id. at 
100. Fear or belief that illness will ultimately end in death is 
insufficient to make a dying declaration; rather, ‘[t]here must 
be a settled hopeless expectation that death is near at hand, 
and what is said must have been spoken in the hush of its 
impending presence.’ Id. (internal citations omitted); see 
also Sternhagen v. Dow Co., 108 F.Supp.2d 1113, 1118 
(D.Mont.1999) (holding that plaintiff's sworn statement, in 
which he indicated plans to work if his condition improved, 
did not support a belief in ‘imminent’ death and thus did not 
fall within the dying declaration exception).”   
Mallory v. Town of Elkton, No. CIV. CCB-11-2030, 2012 WL 
6136437, at *5 (D. Md. Dec. 10, 2012) 
 
Statement Against Interest 

“The most faithful reading of Rule 804(b)(3)—which renders 
admissible ‘statement[s] which ... so far ten[d] to subject the 
declarant to ... criminal liability ... that a reasonable person 
... would not have made [them] unless believing [them] to be 
true’—is that it does not allow admission of non-self-
inculpatory statements, even if they are made within a 
broader narrative that is generally self-inculpatory. Although 
the statutory term ‘statement’ can mean either an extended 
declaration or a single remark, the principle behind the Rule, 
so far as it is discernible from the text, points clearly to the 
narrower reading, so that only those remarks within a 
confession that are individually self-inculpatory are covered. 
The Rule is founded on the commonsense notion that 
reasonable people, even those who are not especially 
honest, tend not to make self-inculpatory statements unless 
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they believe them to be true. This notion does not extend to 
a confession's non-self-inculpatory parts—to parts that are 
actually self-exculpatory, or to collateral statements, even 
ones that are neutral as to interest. A district court may not 
just assume that a statement is self-inculpatory because it is 
part of a fuller confession, especially when the statement 
implicates someone else.”   
Williamson v. United States, 512 U.S. 594 (1994). 
 
“Rule 804(b)(3) provides, in relevant part, that 
a hearsay statement made by a declarant who 
is unavailable as a witness may nevertheless be admitted as 
evidence if the statement was one that ‘a reasonable person 
in the declarant's position would have made only if the 
person believed it to be true because, when made, it ... had 
so great a tendency to ... expose the declarant to civil or 
criminal liability’ and if the statement is ‘supported by 
corroborating circumstances that clearly indicate its 
trustworthiness.’ Stated otherwise, ‘hearsay may be 
admitted under this exception if (1) the declarant 
is unavailable, (2) the statement is genuinely adverse to the 
declarant's penal interest, and (3) corroborating 
circumstances clearly indicate the trustworthiness of the 
statement.” 
United States v. Alvarado, 816 F.3d 242, 250 (4th Cir. 2016) 
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Rule 805. Hearsay Within Hearsay 

 

Hearsay within hearsay is not excluded by the rule against 
hearsay if each part of the combined statements conforms 
with an exception to the rule. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1943; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Also, hearsay within hearsay is admissible only if it also 
comes within an exception to the hearsay rule.” 
United States v. Beckford, 211 F.3d 1266 (4th Cir. 2000) 
 
“Hearsay within hearsay is admissible only ‘if each part of the 
combined statements conforms with an exception.’ “ 
Roberts v. Am. Gen. Prop. Ins. Co., 81 F.3d 151 (4th Cir. 1996) 
(citation omitted) 
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Rule 806. Attacking and Supporting the Declarant’s 

Credibility 

 

When a hearsay statement — or a statement described 
in Rule 801(d)(2)(C), (D), or (E) — has been admitted in 
evidence, the declarant’s credibility may be attacked, and 
then supported, by any evidence that would be admissible 
for those purposes if the declarant had testified as a witness. 
The court may admit evidence of the declarant’s inconsistent 
statement or conduct, regardless of when it occurred or 
whether the declarant had an opportunity to explain or deny 
it. If the party against whom the statement was admitted 
calls the declarant as a witness, the party may examine the 
declarant on the statement as if on cross-examination. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1943; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 11, 
1997, eff. Dec. 1, 1997; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Explanation: 

A hearsay statement, by definition, means that the person 
who said the statement is not at trial to testify.  However, 
even though they are not present, they can still be 
impeached just as if they were present and a witness.  They 
can be impeached under 608, 609, and 613.   
 

https://www.law.cornell.edu/rules/fre/rule_806#rule_801_d_2
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Keep in mind, the point of this rule is to allow a party to 
attack a witness’s credibility, not to get substantive evidence 
in. 
 
Also keep in mind, if a party calls a witness and that witness 
testifies to a statement made by the party opponent, then 
can the same party who called that witness go ahead and 
impeach the party opponent?  The case law isn’t clear, but it 
is an issue to look out for.  If a party calls a witness and that 
witness gives a hearsay statement from that same party 
(would need to be hearsay exception, because it wouldn’t be 
party opponent statement), then the opposing party would 
be able to impeach the opposing party at this point, even 
though they have not actually taken the witness stand. 
 
Case Law: 
 
“The basis for this rule is obvious. As the Federal Rules of 
Evidence Advisory Committee said: ‘The declarant of a 
hearsay statement which is admitted in evidence is in effect 
a witness. His credibility should in fairness be subject to 
impeachment and support as though he had in fact testified. 
See Rules 608 and 609.’ By introducing the hearsay 
statements made by Moss, the prosecution put 
Moss' credibility in issue. Prior inconsistent statements are a 
well recognized means of impeaching a witness. FRE Rule 
613.1 The secretary's testimony, which would have included 
conversations showing Moss had stated that Brainard and 
Bittick did not know the true nature of TVM, would have 
been such an inconsistent statement. As such, it would have 
been admissible under Rule 806, and failure to admit it was 
reversible error.” 
United States v. Brainard, 690 F.2d 1117, 1128 (4th Cir. 1982) 
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“But while Fed.R.Evid. 806 provides that the credibility of the 
declarant of a hearsay statement may be attacked by any 
evidence which would be admissible for that purpose if the 
declarant had testified as a witness, e.g. by evidence of bias, 
interest, prejudice, prior conviction of a crime, or 
inconsistent statements, the rule does not apply to 
statements which are not hearsay.” 
United States v. Sadler, 48 F.3d 1218 (4th Cir. 1995) 
 
“Rule 806 applies to hearsay statements and certain 
statements offered against an opposing party that have 
‘been admitted in evidence.’ Fed.R.Evid. 806. By its terms, 
Rule 806 was not the mechanism for admission of Tsoa's 
written out-of-court statements contained in the emails. 
Further, Tsoa's counsel offered the emails as probative of 
Tsoa's knowledge and abilities, not as bearing on credibility.” 
United States v. Ging-Hwang Tsoa, 592 F. App'x 153, 157 (4th 
Cir. 2014) 
 
“Although the rule does not expressly include attempts to 
attack a defendant's out-of-court statements admitted 
pursuant to Fed.R.Evid. 801(d)(2)(A), the Senate Judiciary 
Committee's report concerning the proposed rules states: 

The committee considered it unnecessary to 
include statements contained in Rule 
801(d)(2)(A) and (B)-the statement by the 
party-opponent himself or the statement of 
which he has manifested his adoption-
because the credibility of the party-
opponent is always subject to an attack on 
his credibility.” 

United States v. Shay, 57 F.3d 126, 132 (1st Cir. 1995) 
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Impeaching defendant 
 
“The defendant Charles William Lawson appeals from his jury 
conviction for uttering and possessing counterfeit money. He 
contends that the district court committed reversible error in 
permitting the jury to hear evidence of two previous 
convictions. Though Lawson did not testify, his counsel cross-
examined a government witness who was a secret service 
agent to bring out the fact that Lawson had consistently 
denied any involvement, and introduced a written statement 
in which Lawson denied all complicity in the counterfeit 
activities. 
By putting these hearsay statements before the jury his 
counsel made Lawson's credibility an issue in the case the 
same as if Lawson had made the statements from the witness 
stand… 
Thus, evidence which would have been admissible to 
impeach Lawson if he had testified was admissible for this 
purpose under the circumstances of this case. Prior felony 
convictions are admissible for this purpose under Rule 
609(a), Fed.R.Evid. The jury was properly instructed that the 
evidence of previous convictions was to be considered only 
on the issue of credibility.” 
United States v. Lawson, 608 F.2d 1129, 1129–30 (6th Cir. 
1979) 
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Rule 807. Residual Exception 

 

(a) In General. Under the following circumstances, a hearsay 
statement is not excluded by the rule against hearsay even if 
the statement is not specifically covered by a hearsay 
exception in Rule 803 or 804: 

(1) the statement has equivalent circumstantial 
guarantees of trustworthiness; 

(2) it is offered as evidence of a material fact; 

(3) it is more probative on the point for which it is 
offered than any other evidence that the proponent can 
obtain through reasonable efforts; and 

(4) admitting it will best serve the purposes of these 
rules and the interests of justice. 

(b) Notice. The statement is admissible only if, before the 
trial or hearing, the proponent gives an adverse party 
reasonable notice of the intent to offer the statement and its 
particulars, including the declarant’s name and address, so 
that the party has a fair opportunity to meet it. 

NOTES 

(Added Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“We need look no further than our prior decisions addressing 
the proper application of the residual hearsay exception to 
realize there is no per se prohibition against unsworn hearsay 

https://www.law.cornell.edu/rules/fre/rule_803
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statements being introduced into evidence. The evidence 
rules permit the admission of such statements even at formal 
proceedings insofar as they possess circumstantial 
guarantees of trustworthiness equivalent to those embodied 
in the traditional, codified exceptions. Fed.R.Evid. 807; see, 
e.g., Christopher Phelps & Assocs., LLC v. Galloway, 492 F.3d 
532, 541 (4th Cir.2007) (affirming district court's acceptance 
into evidence of unsworn receipts for expenses and financial 
ledger on ground that admission appropriate under business 
records or residual exception); United States v. Dunford, 148 
F.3d 385, 394 (4th Cir.1998) (concluding that trial court did 
not abuse its discretion by admitting into evidence, pursuant 
to residual hearsay exception, unsworn statements of 
defendant's teenage daughters detailing abuse).” 
United States v. Mitchell, 429 F. App'x 271, 274 (4th Cir. 
2011) 
 
“Further, even if the party-admission rule were not 
applicable and Mr. Newsome III's statement constituted 
hearsay, the Court finds it is also admissible under 
the residual exception contained in Rule 807. Specifically, 
the statement has ‘circumstantial guarantees of 
trustworthiness’ as it was made to a third-party law 
enforcement officer shortly after the boating accident. The 
statement at least has as much trustworthiness as a 
statement of a party opponent. Additionally, the statement 
is also being offered as evidence of a material fact—whether 
Mr. Robinson was acting within the course of his 
employment—and it is the most probative evidence on this 
point given that the only other person on the boat, Mr. 
Newsome III, has refused to testify. For these reasons, 
admitting the statement would also serve ‘the purposes of 
[the Rules of Evidence] and the interests of 
justice.’ See Fed.R.Evid. 807(a).” 
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Auto-Owners Ins. Co. v. Newsome, No. 4:12-CV-00447-RBH, 
2013 WL 3148334, at *6 (D.S.C. June 19, 2013) 
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Article IX. Authentication and Identification 
 

Rule 901. Authenticating or Identifying Evidence 

 

(a) In General. To satisfy the requirement of authenticating 
or identifying an item of evidence, the proponent must 
produce evidence sufficient to support a finding that the item 
is what the proponent claims it is. 

(b) Examples. The following are examples only — not a 
complete list — of evidence that satisfies the requirement: 

(1) Testimony of a Witness with 
Knowledge. Testimony that an item is what it is claimed 
to be. 

(2) Nonexpert Opinion About Handwriting. A 
nonexpert’s opinion that handwriting is genuine, based on 
a familiarity with it that was not acquired for the current 
litigation. 

(3) Comparison by an Expert Witness or the Trier of 
Fact. A comparison with an authenticated specimen by an 
expert witness or the trier of fact. 

(4) Distinctive Characteristics and the Like. The 
appearance, contents, substance, internal patterns, or 
other distinctive characteristics of the item, taken 
together with all the circumstances. 

(5) Opinion About a Voice. An opinion identifying a 
person’s voice — whether heard firsthand or through 
mechanical or electronic transmission or recording — 
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based on hearing the voice at any time under 
circumstances that connect it with the alleged speaker. 

(6) Evidence About a Telephone Conversation. For a 
telephone conversation, evidence that a call was made to 
the number assigned at the time to: 

(A) a particular person, if circumstances, including 
self-identification, show that the person answering was 
the one called; or 

(B) a particular business, if the call was made to a 
business and the call related to business reasonably 
transacted over the telephone. 

(7) Evidence About Public Records. Evidence that: 

(A) a document was recorded or filed in a public 
office as authorized by law; or 

(B) a purported public record or statement is from 
the office where items of this kind are kept. 

(8) Evidence About Ancient Documents or Data 
Compilations. For a document or data compilation, 
evidence that it: 

(A) is in a condition that creates no suspicion about 
its authenticity; 

(B) was in a place where, if authentic, it would likely 
be; and 

(C) is at least 20 years old when offered. 

(9) Evidence About a Process or System. Evidence 
describing a process or system and showing that it 
produces an accurate result. 
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(10) Methods Provided by a Statute or Rule. Any 
method of authentication or identification allowed by a 
federal statute or a rule prescribed by the Supreme Court. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1943; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Explanation: 

Authentication is the method used to make sure a piece of 
evidence is what it is claimed to be.  It is merely the first 
condition that must be met before allowing a piece of 
evidence in.  This rule lays out some examples of how a piece 
of evidence can be verified.  This list is not exhaustive.  These 
are just some examples. 

Case Law: 

“To establish that evidence is authentic, a proponent need 
only present ‘evidence sufficient to support a finding that the 
matter in question is what the proponent claims.’ Fed.R.Evid. 
901(a). The factual determination of whether evidence is 
that which the proponent claims is ultimately reserved for 
the jury. United States v. Branch, 970 F.2d 1368, 1370 (4th 
Cir.1992). The district court's role is to serve as gatekeeper in 
assessing whether the proponent has offered a satisfactory 
foundation from which the jury could reasonably find that 
the evidence is authentic. See id. at 1371; United States v. 
Safavian, 435 F.Supp.2d 36, 38 (D.D.C.2006) (‘[t]he Court 
need not find that the evidence is necessarily what the 
proponent claims, but only that there is sufficient evidence 
that the jury ultimately might do so’) (emphasis in original). 
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The burden to authenticate under Rule 901 is not high—only 
a prima facie showing is required. See United States v. 
Caldwell, 776 F.2d 989, 1002 (11th Cir.1985) (‘Once 
that prima facie showing has been made, the evidence 
should be admitted, although it remains for the trier of fact 
to appraise whether the proffered evidence is in fact what it 
purports to be.’); United States v. Goichman, 547 F.2d 778, 
784 (3d Cir.1976) (‘There need only be a prima facie showing, 
to the court, of authenticity, not a full argument on 
admissibility’). See also, Weinstein's Federal Evidence § 
901.02[3] (2008) (‘Generally speaking, the proponent of a 
proffered exhibit needs only to make a prima facie showing 
that the exhibit is what the proponent claims it to be.’). 
United States v. Vidacak, 553 F.3d 344, 349 (4th Cir. 2009) 
 
 
“In order to be relevant and admissible, evidence must have 
a ‘tendency to make the existence of any fact that is of 
consequence to the determination of the action more 
probable or less probable than it would be without the 
evidence.’ Authentication ‘represent[s] a special aspect of 
relevancy,’ Fed.R.Evid. 901(a) advisory committee's note, in 
that evidence cannot have a tendency to make the existence 
of a disputed fact more or less likely if the evidence is not 
that which its proponent claims, United States v. Sliker, 751 
F.2d 477, 497–99 (2d Cir.1984), cert. denied, 470 U.S. 1058, 
105 S.Ct. 1772, 84 L.Ed.2d 832, and 471 U.S. 1137, 105 S.Ct. 
2679, 86 L.Ed.2d 697 (1985). ‘The requirement 
of authentication or identification as a condition precedent 
to admissibility is satisfied by evidence sufficient to support 
a finding that the matter in question is what its proponent 
claims.’”   
United States v. Branch, 970 F.2d 1368, 1370 (4th Cir. 1992) 
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“An adequate foundation was provided, however, by 
‘internal patterns[ ] or other distinctive characteristics, taken 
in conjunction with circumstances.’ Specifically, the 
testimony that one of the fingerprints recorded by the 
Tenprinter matched the fingerprint recovered from the drug 
container, if credited by the jury, provided compelling 
evidence that the Tenprinter reliably imaged Patterson's 
fingers; the alternative-that the machine generated an 
inaccurate fingerprint image that happened to be identical to 
a fingerprint recovered by a different person using a 
different process in a different location-is simply 
implausible.”    
United States v. Patterson, 277 F.3d 709, 713–14 (4th Cir. 
2002) 
 
“A party seeking to admit an exhibit need only make a prima 
facie showing that it is what he or she claims it to be.  This is 
not a particularly high barrier to overcome. For example, 
in United States v. Safavian, the court analyzed the 
admissibility of e-mail, noting, ‘[t]he question for the court 
under Rule 901 is whether the proponent of the evidence has 
offered a foundation from which the jury could reasonably 
find that the evidence is what the proponent says it is....’ The 
Court need not find that the evidence is necessarily what the 
proponent claims, but only that there is sufficient evidence 
that the jury ultimately might do so.”   
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 542 (D. Md. 
2007) (citation omitted) 
 

Chain of custody 

“The contention that chain of custody of the tapes was not 
sufficiently established refers to the requirement of 
Fed.R.Evid. 901 that real evidence be proven authentic. One 
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way of proving authenticity of tape recordings is by chain of 
custody. See United States v. Ellis, 493 F.Supp. 1092, 1104 
(M.D.Tenn.1978). Evidence of chain of custody also ensures 
that the condition of real evidence, such as these tapes, has 
not been substantially altered. See G. Lilly, An Introduction 
to the Law of Evidence § 10.9 (1978). As does identification 
of relevant speakers, chain of custody thus tends to insure 
accuracy.” 
United States v. Bagguley, 838 F.2d 468 (4th Cir. 1987) 
 

“The ‘chain of custody’ rule is a variation of the requirement 
under Fed.R.Evid. 901(a) that evidence must be properly 
authenticated or identified prior to being admitted. United 
States v. Turpin, 65 F.3d 1207, 1213 (4th Cir.1995) 
(citing Howard-Arias, 679 F.2d at 366), cert. denied, --- U.S. -
---, 116 S.Ct. 1324 (1996). The ‘chain of custody’ rule 
therefore requires that admitted exhibits ‘be preceded by 
evidence sufficient to support a finding that the matter in 
question is what its proponent claims.’ ” 
United States v. McManus, 87 F.3d 1309 (4th Cir. 1996) 
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Rule 902. Evidence That Is Self-Authenticating 

 

The following items of evidence are self-authenticating; they 
require no extrinsic evidence of authenticity in order to be 
admitted: 

(1) Domestic Public Documents That Are Sealed and 
Signed. A document that bears: 

(A) a seal purporting to be that of the United States; 
any state, district, commonwealth, territory, or insular 
possession of the United States; the former Panama 
Canal Zone; the Trust Territory of the Pacific Islands; a 
political subdivision of any of these entities; or a 
department, agency, or officer of any entity named 
above; and 

(B) a signature purporting to be an execution or 
attestation. 

(2) Domestic Public Documents That Are Not Sealed 
but Are Signed and Certified. A document that bears no 
seal if: 

(A) it bears the signature of an officer or employee 
of an entity named in Rule 902(1)(A); and 

(B) another public officer who has a seal and official 
duties within that same entity certifies under seal — or 
its equivalent — that the signer has the official capacity 
and that the signature is genuine. 

(3) Foreign Public Documents. A document that 
purports to be signed or attested by a person who is 
authorized by a foreign country’s law to do so. The 
document must be accompanied by a final certification 

https://www.law.cornell.edu/rules/fre/rule_902#rule_902_1_A
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that certifies the genuineness of the signature and official 
position of the signer or attester — or of any foreign 
official whose certificate of genuineness relates to the 
signature or attestation or is in a chain of certificates of 
genuineness relating to the signature or attestation. The 
certification may be made by a secretary of a United States 
embassy or legation; by a consul general, vice consul, or 
consular agent of the United States; or by a diplomatic or 
consular official of the foreign country assigned or 
accredited to the United States. If all parties have been 
given a reasonable opportunity to investigate the 
document’s authenticity and accuracy, the court may, for 
good cause, either: 

(A) order that it be treated as presumptively 
authentic without final certification; or 

(B) allow it to be evidenced by an attested summary 
with or without final certification. 

(4) Certified Copies of Public Records. A copy of an 
official record — or a copy of a document that was 
recorded or filed in a public office as authorized by law — 
if the copy is certified as correct by: 

(A) the custodian or another person authorized to 
make the certification; or 

(B) a certificate that complies with Rule 902(1), (2), 
or (3), a federal statute, or a rule prescribed by the 
Supreme Court. 

(5) Official Publications. A book, pamphlet, or other 
publication purporting to be issued by a public authority. 

(6) Newspapers and Periodicals. Printed material 
purporting to be a newspaper or periodical. 

https://www.law.cornell.edu/rules/fre/rule_902#rule_902_1
https://www.law.cornell.edu/rules/fre/rule_902#rule_902_2
https://www.law.cornell.edu/rules/fre/rule_902#rule_902_3
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(7) Trade Inscriptions and the Like. An inscription, sign, 
tag, or label purporting to have been affixed in the course 
of business and indicating origin, ownership, or control. 

(8) Acknowledged Documents. A document 
accompanied by a certificate of acknowledgment that is 
lawfully executed by a notary public or another officer 
who is authorized to take acknowledgments. 

(9) Commercial Paper and Related 
Documents. Commercial paper, a signature on it, and 
related documents, to the extent allowed by general 
commercial law. 

(10) Presumptions Under a Federal Statute. A 
signature, document, or anything else that a federal 
statute declares to be presumptively or prima facie 
genuine or authentic. 

(11) Certified Domestic Records of a Regularly 
Conducted Activity. The original or a copy of a domestic 
record that meets the requirements of Rule 803(6)(A)-(C), 
as shown by a certification of the custodian or another 
qualified person that complies with a federal statute or a 
rule prescribed by the Supreme Court. Before the trial or 
hearing, the proponent must give an adverse party 
reasonable written notice of the intent to offer the record 
— and must make the record and certification available 
for inspection — so that the party has a fair opportunity to 
challenge them. 

(12) Certified Foreign Records of a Regularly 
Conducted Activity. In a civil case, the original or a copy of 
a foreign record that meets the requirements of Rule 
902(11), modified as follows: the certification, rather than 
complying with a federal statute or Supreme Court rule, 

https://www.law.cornell.edu/rules/fre/rule_902#rule_803_6
https://www.law.cornell.edu/rules/fre/rule_902#rule_902_11
https://www.law.cornell.edu/rules/fre/rule_902#rule_902_11
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must be signed in a manner that, if falsely made, would 
subject the maker to a criminal penalty in the country 
where the certification is signed. The proponent must also 
meet the notice requirements of Rule 902(11). 

(13) Certified Records Generated by an Electronic 
Process or System. A record generated by an electronic 
process or system that produces an accurate result, as 
shown by a certification of a qualified person that 
complies with the certification requirements of Rule 
902(11) or (12). The proponent must also meet the notice 
requirements of Rule 902(11).  

(14) Certified Data Copied from an Electronic Device, 
Storage Medium, or File. Data copied from an electronic 
device, storage medium, or file, if authenticated by a 
process of digital identification, as shown by a certification 
of a qualified person that complies with the certification 
requirements of Rule (902(11) or (12). The proponent also 
must meet the notice requirements of Rule 902 (11).  

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1944; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 
1988, eff. Nov. 1, 1988; Apr. 17, 2000, eff. 
Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1, 2011; 
Apr. 27, 2017, eff. Dec. 1, 2017.) 

 Explanation: 

Some pieces of evidence do not need anything to prove that 
it is what it claims to be.  So if the piece of evidence falls 
under one of the 14 categories in this rule, then that piece of 

https://www.law.cornell.edu/rules/fre/rule_902#rule_902_11


170 
 

evidence is automatically authenticated.  That does not 
mean it automatically comes into evidence.  Merely, it passes 
the first test. 

Case Law: 

“To prove that auto dealerships were not the ‘primary target’ 
of Congress when it fashioned CROA, the defendant sought 
to introduce printed press releases from the Federal Trade 
Commission's (‘FTC’) website mentioning the FTC's concerns 
about ‘bogus credit repair organizations'  and  ‘credit repair 
cons.’ Even though the press releases were not attached to 
any authenticating affidavit, the court recognized they had 
been printed from a ‘government [worldwide webpage],’ 
and were therefore self-authenticating under Rule 
902(5).  Thus, for purposes of self-authentication under Rule 
902(5), the Sannes court implicitly recognized the FTC, an 
agency of a governmental body, as a public authority. As a 
result, information published by the FTC on its website was 
deemed to be self-authenticating.”  
Williams v. Long, 585 F. Supp. 2d 679, 687 (D. Md. 2008) 
(citation omitted) 
 
“The district court did not abuse its discretion in admitting 
the affidavit. In addition to being a properly notarized 
affidavit, the document was signed by the deputy clerk of 
court for Lincoln County, and it bore the raised seal of the 
circuit court of Lincoln County. Therefore, it qualified as 
a self-authenticating public document under seal pursuant 
to Federal Rule of Evidence 902(1). Moreover, the 
certification of the deputy clerk of court was admitted to 
prove the absence of a public record. Thus, it qualified as 
admissible hearsay under Federal Rule of Evidence 803(10).”   
United States v. Vance, 216 F. App'x 360, 362 (4th Cir. 2007) 
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Business records 

“Federal Rule of Evidence 902(11) sets forth the 
requirements for self-authentication of a business record. A 
domestic record of regularly conducted business activity 
must be accompanied by a declaration certifying that the 
record 

(A) was made at or near the time of the 
occurrence of the matters set forth by, or 
from information transmitted by, a person 
with knowledge of those matters; (B) was 
kept in the course of the regularly conducted 
activity; and (C) was made by the regularly 
conducted activity as a regular practice. 

Federal Rule of Evidence 902(11).2 
The Advisory Committee Notes state that the rule is satisfied 
by a declaration that comports with 28 U.S.C. § 1746, which 
states that an unsworn declaration ‘in writing of [declarant] 
which is subscribed by him, as true under penalty of perjury, 
and dated’ is sufficient. 28 U.S.C.A. § 1746 (West 1994).” 
United States v. Thomas, 128 F. App'x 986, 992 (4th Cir. 2005) 
 

28 U.S.C.A. § 1746: Unsworn declarations under penalty of 

perjury 

Wherever, under any law of the United States or under any 
rule, regulation, order, or requirement made pursuant to 
law, any matter is required or permitted to be supported, 
evidenced, established, or proved by the sworn declaration, 
verification, certificate, statement, oath, or affidavit, in 
writing of the person making the same (other than a 
deposition, or an oath of office, or an oath required to be 
taken before a specified official other than a notary public), 
such matter may, with like force and effect, be supported, 
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evidenced, established, or proved by the unsworn 
declaration, certificate, verification, or statement, in writing 
of such person which is subscribed by him, as true under 
penalty of perjury, and dated, in substantially the following 
form: 

(1) If executed without the United States: “I 
declare (or certify, verify, or state) under 
penalty of perjury under the laws of the 
United States of America that the foregoing 
is true and correct. Executed on (date). 
(Signature)”. 
(2) If executed within the United States, its 
territories, possessions, or commonwealths: 
“I declare (or certify, verify, or state) under 
penalty of perjury that the foregoing is true 
and correct. Executed on (date). 
(Signature)”. 

28 U.S.C.A. § 1746 (West)  
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Rule 903. Subscribing Witness’s Testimony 

 

A subscribing witness’s testimony is necessary to 
authenticate a writing only if required by the law of the 
jurisdiction that governs its validity. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1945; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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Article X. Contents of Writings, Recordings, and 

Photographs 
 

Rule 1001. Definitions That Apply to This Article 

 

In this article: 

(a) A “writing” consists of letters, words, numbers, or their 
equivalent set down in any form. 

(b) A “recording” consists of letters, words, numbers, or their 
equivalent recorded in any manner. 

(c) A “photograph” means a photographic image or its 
equivalent stored in any form. 

(d) An “original” of a writing or recording means the writing 
or recording itself or any counterpart intended to have the 
same effect by the person who executed or issued it. For 
electronically stored information, “original” means any 
printout — or other output readable by sight — if it 
accurately reflects the information. An “original” of a 
photograph includes the negative or a print from it. 

(e) A “duplicate” means a counterpart produced by a 
mechanical, photographic, chemical, electronic, or other 
equivalent process or technique that accurately reproduces 
the original. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1945; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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 Case Law: 

“According to Moore, it was unfair to permit the jury to rely 
on the government's assurance that the photocopies were 
accurate when it was the government's action—returning 
the piece of paper to a criminal suspect—which made the 
original unavailable. However, Hudnall himself identified the 
photocopies as accurate copies of the original and Moore 
introduced no evidence that drew the photocopies' 
authenticity into doubt. Moore also relies on United States v. 
Alexander, 326 F.2d 736 (4th Cir.1964), in which this court 
held inadmissible a photocopy of a check. However, the 
dispute in Alexander concerned the fact that the photocopy 
did not reproduce all of the check, and the case is therefore 
inapposite. Therefore, since no genuine question of 
authenticity or unfairness has been raised, the photocopies 
were admissible under Rule 1003.”   
United States v. Moore, 710 F.2d 157, 158–59 (4th Cir. 1983) 
 
“Smith's argument, however, appears to rest on a 
misconception of the ‘best evidence rule’ and Rule 1002. In 
asserting that Cheramie should not have been allowed to 
testify to the fact of a firearm's place of manufacture without 
introducing the writings and other materials from which he 
learned that fact, Smith suggests that the best evidence rule 
required the government to introduce the best evidence of 
that fact, i.e., the writings and other materials from which 
Cheramie learned the fact, especially when Cheramie did not 
have personal first-hand knowledge of the fact. But Federal 
Rule of Evidence 1002 is not nearly so broad. 
Federal Rule of Evidence 1002 provides in pertinent part: ‘To 
prove the content of a writing, recording, or photograph, the 
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original writing, recording, or photograph is required.’ As the 
Rule's language states, the Rule applies to the circumstance 
where the proponent seeks ‘to prove the content’ of a 
document. The Rule exists to afford guarantees against 
inaccuracies and fraud by requiring that the original of the 
document be offered, subject to exceptions in Rule 1003 
(allowing the use of duplicates) and Rule 1004 (providing 
exceptions to the requirement of an original).  Thus it is more 
accurate to refer to Rule 1002 as the ‘original document rule,’ 
not the ‘best evidence rule.’ see also Seiler v. Lucasfilm, 
Ltd., 808 F.2d 1316, 1318 (9th Cir.1986) (‘Dating back to 
1700, the rule requires not, as its common name implies, 
the best evidence in every case but rather the production of 
an original document instead of a copy. Many commentators 
refer to the rule not as the best evidence rule but as the 
original document rule’).”   
United States v. Smith, 566 F.3d 410, 413 (4th Cir. 2009) 
(citation omitted) 
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Rule 1002. Requirement of the Original 

 

An original writing, recording, or photograph is required in 
order to prove its content unless these rules or a federal 
statute provides otherwise. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1946; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Explanation: 

Remember, the best evidence rule only applies to writings, 
recordings or photographs.  And it also only applies if the 
witness is trying to prove the actual content of one of those.   

The first question with an objection to not having best 
evidence, is the document the original?  If it is not the 
original, then it is it a photocopy or duplicate?  The duplicate 
will generally come in, unless there is an issue to its 
authenticity. 

If it is not the original and it is not a duplicate, then does an 
exception apply? 

Case Law: 

“Whether the content is at issue is determined on a case-by-
case basis. Id. For example, proof that someone is married 
may be made by the testimony of a witness to the ceremony. 
The marriage license is not required. However, the rule 
applies if the only proof of the marriage is by the record itself. 
Similarly, someone who heard a politician give a speech may 
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testify to what was said without the video recording of the 
speech, because the content of the recording is not at issue. 
In contrast, if the only way to prove the content of the speech 
is by the video, because there are no witnesses available to 
testify, the rule would apply to the video recording.” 
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 578–79 (D. 
Md. 2007) 
 
“According to Moore, it was unfair to permit the jury to rely 
on the government's assurance that the photocopies were 
accurate when it was the government's action—returning 
the piece of paper to a criminal suspect—which made the 
original unavailable. However, Hudnall himself identified the 
photocopies as accurate copies of the original and Moore 
introduced no evidence that drew the photocopies' 
authenticity into doubt. Moore also relies on United States v. 
Alexander, 326 F.2d 736 (4th Cir.1964), in which this court 
held inadmissible a photocopy of a check. However, the 
dispute in Alexander concerned the fact that the photocopy 
did not reproduce all of the check, and the case is therefore 
inapposite. Therefore, since no genuine question of 
authenticity or unfairness has been raised, the photocopies 
were admissible under Rule 1003.”   
United States v. Moore, 710 F.2d 157, 158–59 (4th Cir. 1983) 
 
“Smith's argument, however, appears to rest on a 
misconception of the ‘best evidence rule’ and Rule 1002. In 
asserting that Cheramie should not have been allowed to 
testify to the fact of a firearm's place of manufacture without 
introducing the writings and other materials from which he 
learned that fact, Smith suggests that the best evidence rule 
required the government to introduce the best evidence of 
that fact, i.e., the writings and other materials from which 
Cheramie learned the fact, especially when Cheramie did not 
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have personal first-hand knowledge of the fact. But Federal 
Rule of Evidence 1002 is not nearly so broad. 
Federal Rule of Evidence 1002 provides in pertinent part: ‘To 
prove the content of a writing, recording, or photograph, the 
original writing, recording, or photograph is required.’ As the 
Rule's language states, the Rule applies to the circumstance 
where the proponent seeks ‘to prove the content’ of a 
document. The Rule exists to afford guarantees against 
inaccuracies and fraud by requiring that the original of the 
document be offered, subject to exceptions in Rule 1003 
(allowing the use of duplicates) and Rule 1004 (providing 
exceptions to the requirement of an original).  Thus it is more 
accurate to refer to Rule 1002 as the ‘original document rule,’ 
not the ‘best evidence rule.’ see also Seiler v. Lucasfilm, 
Ltd., 808 F.2d 1316, 1318 (9th Cir.1986) (‘Dating back to 
1700, the rule requires not, as its common name implies, 
the best evidence in every case but rather the production of 
an original document instead of a copy. Many commentators 
refer to the rule not as the best evidence rule but as the 
original document rule’).”   
United States v. Smith, 566 F.3d 410, 413 (4th Cir. 2009) 
(citation omitted) 
 

“Appellant raises Fed.R.Evid. 1002, the best evidence rule, in 
arguing on appeal that the district court improperly admitted 
copies of the tapes rather than the originals. Rule 1002 
requires use of an original recording when a proponent of the 
recording seeks to prove the recording's content. Appellants 
are correct that the copies of the tape recordings in evidence 
in this case did not meet Rule 1002's call for ‘originals.’ The 
copies do, however, meet the definition of ‘duplicates’ under 
Rule 1001(4) and therefore are admissible under Rule 1003, 
which makes a duplicate ‘admissible to the same extent as an 
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original unless (1) a genuine question is raised as to the 
authenticity of the original or (2) in the circumstances it 
would be unfair to admit the duplicate in lieu of the original.’ 
Neither of the two exceptions in Rule 1003 applies in this 
case: appellants raise no issue about the authenticity of the 
original tapes, and there is no allegation of unfairness in 
admitting the duplicates.” 
United States v. Bagguley, 838 F.2d 468 (4th Cir. 1987) 
 
“Moreover, because state-of-mind evidence is not 
introduced to prove the truth of its content, 
the best evidence rule does not apply.” 
Wells v. Liddy, 37 F. App'x 53, 62 (4th Cir. 2002) 

 

“McManus' argument that the photocopy of the shank did 
not satisfy the ‘best evidence’ rule is wholly misplaced, 
because the rule applies only to documents, recordings, and 
photographs. Federal Rule of Evidence 1002, better known 
as the ‘best evidence’ rule, states that ‘[t]o prove the content 
of a writing, recording, or photograph, the original writing, 
recording or photograph is required, except as otherwise 
provided.’ Even if the best evidence rule was applicable here 
(and it is not), it would not have been violated. The rule 
permits the admission of a copy if the original object has 
been lost or destroyed, unless the proponent of the evidence 
lost or destroyed the original in bad faith. Fed.R.Evid. 
1004(1). See also United States v. Ross, 33 F.3d 1507, 1513 
(11th Cir.1994), cert. denied, 515 U.S. 1132, 115 S.Ct. 2558 
(1995). In the case at hand, the original shank was 
inadvertently destroyed by the government; there was no 
evidence that it was destroyed in bad faith.” 
United States v. McManus, 87 F.3d 1309 (4th Cir. 1996) 
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Rule 1003. Admissibility of Duplicates 

 

A duplicate is admissible to the same extent as the original 
unless a genuine question is raised about the original’s 
authenticity or the circumstances make it unfair to admit the 
duplicate. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1946; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“According to Moore, it was unfair to permit the jury to rely 
on the government's assurance that the photocopies were 
accurate when it was the government's action—returning 
the piece of paper to a criminal suspect—which made the 
original unavailable. However, Hudnall himself identified the 
photocopies as accurate copies of the original and Moore 
introduced no evidence that drew the photocopies' 
authenticity into doubt. Moore also relies on United States v. 
Alexander, 326 F.2d 736 (4th Cir.1964), in which this court 
held inadmissible a photocopy of a check. However, the 
dispute in Alexander concerned the fact that the photocopy 
did not reproduce all of the check, and the case is therefore 
inapposite. Therefore, since no genuine question of 
authenticity or unfairness has been raised, the photocopies 
were admissible under Rule 1003.”   
United States v. Moore, 710 F.2d 157, 158–59 (4th Cir. 1983) 
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“Smith's argument, however, appears to rest on a 
misconception of the ‘best evidence rule’ and Rule 1002. In 
asserting that Cheramie should not have been allowed to 
testify to the fact of a firearm's place of manufacture without 
introducing the writings and other materials from which he 
learned that fact, Smith suggests that the best evidence rule 
required the government to introduce the best evidence of 
that fact, i.e., the writings and other materials from which 
Cheramie learned the fact, especially when Cheramie did not 
have personal first-hand knowledge of the fact. But Federal 
Rule of Evidence 1002 is not nearly so broad. 
Federal Rule of Evidence 1002 provides in pertinent part: ‘To 
prove the content of a writing, recording, or photograph, the 
original writing, recording, or photograph is required.’ As the 
Rule's language states, the Rule applies to the circumstance 
where the proponent seeks ‘to prove the content’ of a 
document. The Rule exists to afford guarantees against 
inaccuracies and fraud by requiring that the original of the 
document be offered, subject to exceptions in Rule 1003 
(allowing the use of duplicates) and Rule 1004 (providing 
exceptions to the requirement of an original).  Thus it is more 
accurate to refer to Rule 1002 as the ‘original document rule,’ 
not the ‘best evidence rule.’ see also Seiler v. Lucasfilm, 
Ltd., 808 F.2d 1316, 1318 (9th Cir.1986) (‘Dating back to 
1700, the rule requires not, as its common name implies, 
the best evidence in every case but rather the production of 
an original document instead of a copy. Many commentators 
refer to the rule not as the best evidence rule but as the 
original document rule’).”   
United States v. Smith, 566 F.3d 410, 413 (4th Cir. 2009) 
(citation omitted) 
“Appellant raises Fed.R.Evid. 1002, the best evidence rule, in 
arguing on appeal that the district court improperly admitted 
copies of the tapes rather than the originals. Rule 1002 
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requires use of an original recording when a proponent of the 
recording seeks to prove the recording's content. Appellants 
are correct that the copies of the tape recordings in evidence 
in this case did not meet Rule 1002's call for ‘originals.’ The 
copies do, however, meet the definition of ‘duplicates’ under 
Rule 1001(4) and therefore are admissible under Rule 1003, 
which makes a duplicate ‘admissible to the same extent as an 
original unless (1) a genuine question is raised as to the 
authenticity of the original or (2) in the circumstances it 
would be unfair to admit the duplicate in lieu of the original.’ 
Neither of the two exceptions in Rule 1003 applies in this 
case: appellants raise no issue about the authenticity of the 
original tapes, and there is no allegation of unfairness in 
admitting the duplicates.” 
United States v. Bagguley, 838 F.2d 468 (4th Cir. 1987) 
 
“McManus' argument that the photocopy of the shank did 
not satisfy the ‘best evidence’ rule is wholly misplaced, 
because the rule applies only to documents, recordings, and 
photographs. Federal Rule of Evidence 1002, better known 
as the ‘best evidence’ rule, states that ‘[t]o prove the content 
of a writing, recording, or photograph, the original writing, 
recording or photograph is required, except as otherwise 
provided.’ Even if the best evidence rule was applicable here 
(and it is not), it would not have been violated. The rule 
permits the admission of a copy if the original object has 
been lost or destroyed, unless the proponent of the evidence 
lost or destroyed the original in bad faith. Fed.R.Evid. 
1004(1). See also United States v. Ross, 33 F.3d 1507, 1513 
(11th Cir.1994), cert. denied, 515 U.S. 1132, 115 S.Ct. 2558 
(1995). In the case at hand, the original shank was 
inadvertently destroyed by the government; there was no 
evidence that it was destroyed in bad faith.” 
United States v. McManus, 87 F.3d 1309 (4th Cir. 1996)  
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Rule 1004. Admissibility of Other Evidence of Content 

 

An original is not required and other evidence of the content 
of a writing, recording, or photograph is admissible if: 

(a) all the originals are lost or destroyed, and not by the 
proponent acting in bad faith; 

(b) an original cannot be obtained by any available judicial 
process; 

(c) the party against whom the original would be offered had 
control of the original; was at that time put on notice, by 
pleadings or otherwise, that the original would be a subject 
of proof at the trial or hearing; and fails to produce it at the 
trial or hearing; or 

(d) the writing, recording, or photograph is not closely 
related to a controlling issue. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1946; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“According to Moore, it was unfair to permit the jury to rely 
on the government's assurance that the photocopies were 
accurate when it was the government's action—returning 
the piece of paper to a criminal suspect—which made the 
original unavailable. However, Hudnall himself identified the 
photocopies as accurate copies of the original and Moore 
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introduced no evidence that drew the photocopies' 
authenticity into doubt. Moore also relies on United States v. 
Alexander, 326 F.2d 736 (4th Cir.1964), in which this court 
held inadmissible a photocopy of a check. However, the 
dispute in Alexander concerned the fact that the photocopy 
did not reproduce all of the check, and the case is therefore 
inapposite. Therefore, since no genuine question of 
authenticity or unfairness has been raised, the photocopies 
were admissible under Rule 1003.”   
United States v. Moore, 710 F.2d 157, 158–59 (4th Cir. 1983) 
 
“Smith's argument, however, appears to rest on a 
misconception of the ‘best evidence rule’ and Rule 1002. In 
asserting that Cheramie should not have been allowed to 
testify to the fact of a firearm's place of manufacture without 
introducing the writings and other materials from which he 
learned that fact, Smith suggests that the best evidence rule 
required the government to introduce the best evidence of 
that fact, i.e., the writings and other materials from which 
Cheramie learned the fact, especially when Cheramie did not 
have personal first-hand knowledge of the fact. But Federal 
Rule of Evidence 1002 is not nearly so broad. 
Federal Rule of Evidence 1002 provides in pertinent part: ‘To 
prove the content of a writing, recording, or photograph, the 
original writing, recording, or photograph is required.’ As the 
Rule's language states, the Rule applies to the circumstance 
where the proponent seeks ‘to prove the content’ of a 
document. The Rule exists to afford guarantees against 
inaccuracies and fraud by requiring that the original of the 
document be offered, subject to exceptions in Rule 1003 
(allowing the use of duplicates) and Rule 1004 (providing 
exceptions to the requirement of an original).  Thus it is more 
accurate to refer to Rule 1002 as the ‘original document rule,’ 
not the ‘best evidence rule.’ see also Seiler v. Lucasfilm, 
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Ltd., 808 F.2d 1316, 1318 (9th Cir.1986) (‘Dating back to 
1700, the rule requires not, as its common name implies, 
the best evidence in every case but rather the production of 
an original document instead of a copy. Many commentators 
refer to the rule not as the best evidence rule but as the 
original document rule’).”   
United States v. Smith, 566 F.3d 410, 413 (4th Cir. 2009) 
(citation omitted) 
 

“Appellant raises Fed.R.Evid. 1002, the best evidence rule, in 
arguing on appeal that the district court improperly admitted 
copies of the tapes rather than the originals. Rule 1002 
requires use of an original recording when a proponent of the 
recording seeks to prove the recording's content. Appellants 
are correct that the copies of the tape recordings in evidence 
in this case did not meet Rule 1002's call for ‘originals.’ The 
copies do, however, meet the definition of ‘duplicates’ under 
Rule 1001(4) and therefore are admissible under Rule 1003, 
which makes a duplicate ‘admissible to the same extent as an 
original unless (1) a genuine question is raised as to the 
authenticity of the original or (2) in the circumstances it 
would be unfair to admit the duplicate in lieu of the original.’ 
Neither of the two exceptions in Rule 1003 applies in this 
case: appellants raise no issue about the authenticity of the 
original tapes, and there is no allegation of unfairness in 
admitting the duplicates.” 
United States v. Bagguley, 838 F.2d 468 (4th Cir. 1987) 
 
“As a prerequisite to the admission of secondary evidence 
under the lost original exception, Wal–Mart, as proponent of 
admission of the evidence, bears the burden to lay a 
foundation by showing the original has been lost. Simpson & 
Co. v. Dall, 3 Wall. 460, 70 U.S. 460, 474–75, 18 L.Ed. 265 
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(1865); see also Sellmayer Packing Co. v. Commissioner of 
Internal Revenue, 146 F.2d 707, 710 (4th Cir.1944) (one who 
offers secondary evidence of contents of a document 
allegedly lost must demonstrate to the court's satisfaction 
that document once existed, that after a diligent search it 
cannot be found, and that there is no reasonable probability 
that it has been designedly withheld or suppressed).” 
Nicholas v. Wal-Mart Stores, Inc., 33 F. App'x 61, 68 (4th Cir. 
2002) 
  



188 
 

Rule 1005. Copies of Public Records to Prove Content 

 

The proponent may use a copy to prove the content of an 
official record — or of a document that was recorded or filed 
in a public office as authorized by law — if these conditions 
are met: the record or document is otherwise admissible; 
and the copy is certified as correct in accordance with Rule 
902(4) or is testified to be correct by a witness who has 
compared it with the original. If no such copy can be obtained 
by reasonable diligence, then the proponent may use other 
evidence to prove the content. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1946; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Rule 1005 describes how to prove the contents 
of public records, since it is obvious that something other 
than the original must be used.” 
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 576 (D. Md. 
2007) 

  

https://www.law.cornell.edu/rules/fre/rule_1005#rule_902_4
https://www.law.cornell.edu/rules/fre/rule_1005#rule_902_4
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Rule 1006. Summaries to Prove Content 

 

The proponent may use a summary, chart, or calculation to 
prove the content of voluminous writings, recordings, or 
photographs that cannot be conveniently examined in court. 
The proponent must make the originals or duplicates 
available for examination or copying, or both, by other 
parties at a reasonable time and place. And the court may 
order the proponent to produce them in court. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1946; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Rule 1006 permits introduction into evidence of written or 
testimonial summaries of voluminous writings, recordings or 
photographs, provided the original or duplicates from which 
the summaries were prepared were made available to the 
adverse party at a reasonable time in advance of trial for 
examination or copying. Thus, Rule 1006 is an example of 
secondary evidence.” 
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 576 (D. Md. 
2007) 
 

“Because the underlying documents need not be introduced 
into evidence, the chart itself is admitted as evidence in order 
to give the jury evidence of the underlying 
documents. See Bristol Steel & Iron Works v. Bethlehem Steel 
Corp., 41 F.3d 182, 190 (4th Cir.1994). In this respect, 
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Rule 1006 summary charts are distinguishable from other 
charts and summaries that may be presented under Federal 
Rule of Evidence 611(a) to facilitate the presentation and 
comprehension of evidence already in the 
record. See Fed.R.Evid. 611(a); see 
also 4 Weinstein's Federal Evidence § 611.02[2] [a][vii] 
(Joseph M. McLaughlin ed., 2d ed.2003). These ‘pedagogical’ 
devices are not evidence themselves, but are used merely to 
aid the jury in its understanding of the evidence that has 
already been admitted. See 6 Weinstein's Federal Evidence, 
supra, § 1006.04[2]. Thus, pedagogical charts 
or summaries may include witnesses' conclusions or 
opinions, or they may reveal inferences drawn in a way that 
would assist the jury. 6 id. § 1006.04[2], at 1006–10 to 1006–
11. But displaying such charts is always under the supervision 
of the district court under Rule 611(a), and in the end they 
are not admitted as evidence.” 
United States v. Janati, 374 F.3d 263, 273 (4th Cir. 2004) 
 

“Dukes correctly points out, however, that ‘no federal rule is 
needed ... to empower a district judge to prevent a party 
from springing summaries of thousands of documents on the 
opposing party so late in the day that the party can't check 
their accuracy against the summarized documents before 
trial.’ Fid. Nat'l, 412 F.3d at 753. Indeed, one prominent 
treatise has noted that Rule 1006's purpose is thwarted if 
the summaries themselves are not provided to the opposing 
party at a reasonable time ‘because, without notice of 
the summaries' contents, adverse parties cannot know what 
to look for in the source material to determine if 
the summaries are accurate.’ Charles Alan Wright & Victor 
James Gold, Federal Practice and Procedure § 8045, at 549 
(2000); see also United States v. Janati, 374 F.3d 263, 273 
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(4th Cir.2004)(‘The obvious import of [Rule 1006] is to afford 
a process to test the accuracy of the chart's 
summarization.’).” 
United States v. Dukes, 242 F. App'x 37, 50 (4th Cir. 2007) 
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Rule 1007. Testimony or Statement of a Party to Prove 

Content 

 

The proponent may prove the content of a writing, recording, 
or photograph by the testimony, deposition, or written 
statement of the party against whom the evidence is offered. 
The proponent need not account for the original. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1947; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 
2011, eff. Dec. 1, 2011.) 

 Case Law: 

“Rule 1007 allows the proof of the contents of a writing, 
recording or photograph by the deposition or testimony of a 
party opponent, without having to account for the 
nonproduction of the original. This is another form of 
secondary evidence.” 
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 576–77 (D. 
Md. 2007) 
 

“Because Rule 1007 so seldom is used or discussed in cases, 
most lawyers are unaware of it. However, given the 
frequency with which deponents are asked questions about 
the content of writings, recordings and photographs, it is 
prudent to remember that if the deponent is a person whose 
testimony would qualify as an admission under any of the 
five varieties recognized by Rule 801(d)(2), then the 
deposition testimony may be admitted to prove the contents 
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of the writings, recordings and photographs described. The 
same is true for written responses to Fed.R.Civ.P. 33 and 36 
discovery that asks for a description of the contents of a 
writing, recording or photograph. The need is obvious, 
therefore, to insure that any characterization of the contents 
of a writing, recording or photograph that could fall within 
Rule 1007 be accurate.” 
Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 582 (D. Md. 
2007) 
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Rule 1008. Functions of the Court and Jury 

 

Ordinarily, the court determines whether the proponent has 
fulfilled the factual conditions for admitting other evidence 
of the content of a writing, recording, or photograph 
under Rule 1004 or 1005. But in a jury trial, the jury 
determines — in accordance with Rule 104(b) — any issue 
about whether: 

(a) an asserted writing, recording, or photograph ever 
existed; 

(b) another one produced at the trial or hearing is the 
original; or 

(c) other evidence of content accurately reflects the content. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1947; Apr. 26, 2011, eff. Dec. 1, 2011.) 

 Case Law: 

“The final rule in Article X of the Federal Rules of Evidence is 
Rule 1008. It is a specialized application of Rule 104(b)—the 
conditional relevance rule—and sets forth what must 
happen when there is a dispute regarding whether there ever 
was a writing, recording, or photograph, or when there are 
conflicting versions of duplicates, originals, or secondary 
evidence offered into evidence. In such instances, as in Rule 
104(b), the jury decides the factual dispute. Fed.R.Evid. 1008 
advisory committee's note.” 

https://www.law.cornell.edu/rules/fre/rule_1004
https://www.law.cornell.edu/rules/fre/rule_1005
https://www.law.cornell.edu/rules/fre/rule_1008#rule_104_b
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Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 577 (D. Md. 
2007) 
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Article XI. Miscellaneous Rules 
 

Rule 1101. Applicability of the Rules 

 

(a) To Courts and Judges. These rules apply to proceedings 
before: 

· United States district courts; 

· United States bankruptcy and magistrate judges; 

· United States courts of appeals; 

· the United States Court of Federal Claims; and 

· the district courts of Guam, the Virgin Islands, and the 
Northern Mariana Islands. 

(b) To Cases and Proceedings. These rules apply in: 

· civil cases and proceedings, including bankruptcy, 
admiralty, and maritime cases; 

· criminal cases and proceedings; and 

· contempt proceedings, except those in which the court may 
act summarily. 

(c) Rules on Privilege. The rules on privilege apply to all 
stages of a case or proceeding. 

(d) Exceptions. These rules — except for those on privilege 
— do not apply to the following: 

(1) the court’s determination, under Rule 104(a), on a 
preliminary question of fact governing admissibility; 

https://www.law.cornell.edu/rules/fre/rule_1101#rule_104_a
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(2) grand-jury proceedings; and 

(3) miscellaneous proceedings such as: 

· extradition or rendition; 

· issuing an arrest warrant, criminal summons, or search 
warrant; 

· a preliminary examination in a criminal case; 

· sentencing; 

· granting or revoking probation or supervised release; and 

· considering whether to release on bail or otherwise. 

(e) Other Statutes and Rules. A federal statute or a rule 
prescribed by the Supreme Court may provide for admitting 
or excluding evidence independently from these rules. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1947; Pub. L. 94–149, §1(14), Dec. 12, 1975, 
89 Stat. 806; Pub. L. 95–598, title II, §§251, 
252, Nov. 6, 1978, 92 Stat. 2673; Pub. L. 97–
164, title I, §142, Apr. 2, 1982, 96 Stat. 45; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, 
eff. Nov. 1, 1988; Pub. L. 100–690, title VII, 
§7075(c), Nov. 18, 1988, 102 Stat. 4405; Apr. 
22, 1993, eff. Dec. 1, 1993; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

 Case Law: 
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“The foundation witness's testimony may relay hearsay 
because his or her testimony goes to the admissibility of the 
record under Fed.R.Evid. 803(6), and, pursuant to Fed.R.Evid. 
104(a), in deciding preliminary questions regarding the 
admissibility of evidence, the Court ‘is not bound by evidence 
rules, except those on privilege.’ Fed.R.Evid. 104(a); see 
also id. 1101(d)(1) (stating that the evidence rules—‘except 
for those on privilege’—do not apply to ‘the court's 
determination, under Rule 104(a), on a preliminary question 
of fact governing admissibility.)’ “ 
Doali-Miller v. SuperValu, Inc., 855 F. Supp. 2d 510, 521 (D. 
Md. 2012) 
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Rule 1102. Amendments 

 

These rules may be amended as provided in 28 U.S.C. § 2072. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 
1948; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

  

https://www.law.cornell.edu/uscode/28/2072.html
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Rule 1103. Title 

 

These rules may be cited as the Federal Rules of Evidence. 

NOTES 

(Pub. L. 93–595, §1, Jan. 2, 1975, 88 Stat. 

1948; Apr. 26, 2011, eff. Dec. 1, 2011.) 
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